RICS Dispute Resolution Service

Summary Adjudication (é.- RICS@

Summary Adjudication — Designed for disputes of £20,000 and under.

Frequently Asked Questions (FAQSs)
Posed by applicant and respondent parties

1.  Whatis thedifference between Low Value Adjudication and Summary Adjudication?

The Covid-19crisisis impacting even more severely on the smaller end ofthe market than we had
realised. There are many contractors who are justnotbeing paid, and who cannot afford even the
reduced costofthe ‘standard’LVD MAP process.

RICS has designed asummary version ofthe LVD MAP service for claims below £20 000 to meet this
need. The aim will be to deliver a summary decision, with outline reasons only, within fourteen days of
referral. There will be no inspection or site visitinvolved and the fee will be capped at£1000 + VAT. If
either party wants full reasons, they will be able, at their own expense, to ask the adjudicator to
produce them.

2. lhave made an application for the Summary Adjudication, butthe appointed Adjudicator has resigned
because the matter is considered to be too complex. | have paid £300 for the applicationdo Ihave to
pay an additional £425for the RICS Construction Adjudication nomination.

Because youhave made an application to RICS through the summary adjudication and paid £300,
DRS will only charge astandard re-nomination fee for the Construction Adjudication whichis £212.50.
DRS will need to make this charge to cover administration ofthe new nomination.

We may nominate the same adjudicator who was previously nominated, or an alternative adjudicator.

3. Imade an application for asummary adjudicator and lhave made a mistakein the notice of
adjudication (such as naming thewrong party as respondent). RICS has notyet nominated an
adjudicator. Whatdo Ido?

If RICS has notmade the nomination, we will ask thereferring party (applicant) to issuea fresh,
amended, notice to the respondentand forward acopy to us. In effect, the referring party should treat
the adjudication as starting afresh. We will provide the adjudicator with acopy ofthe revised notice
before confirmingthe nomination.

4. | have made an application for asummary adjudicator. RICS has nominated an adjudicator, but | have
made a mistake on thennoticewhatdo | do?

The contents ofanotice ofadjudication sets the parameters of an adjudicator’s jurisdiction, i.e. it sets
out the matters the adjudicatoris empowered to decide on. Ifthe notice is fundamentally flawed, and
the parties do notagree to amend it after the adjudicator has been nominated, the referring party may
need to startthe process afresh, i.e. issuea new, revised, notice and apply againto RICS fora
nomination. Itis likely, in mostcases, that RICS will nominate the same adjudicator as before.

RICS will normally charge an additional fee for a re-nominationthatis made as a result ofthe referring
party’s error. The charge will be 50% of the normal application fee, i.e. £150 inclusive of VAT for
summary adjudication cases.

5. Howdo linitiatethe adjudication process?
Before an adjudicatoris nominated, the party starting the process, known as the referring party, will
issuea noticeon theother party (the notice ofadjudication). Thenotice ofadjudication essentially
puts the other party on noticethatthere is a dispute and thatthe referring party intends to refer the
dispute to adjudication

The contents ofthe notice of adjudication must:
e say who theparties are,
e describethecontract/works
e describethedispute
o state whatdecision thereferring party wants the adjudicator to make
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Important note: the adjudicator cannotdecide any matter that is not in the notice of adjudication. e.g.
the adjudicator cannotdecide any counter claim by therespondent (therespondentcan,ifitwishes,
refer a counterclaimto aseparate adjudication).

6. Whathappens when |have been told by RICS that a summary adjudicator has been nominated in my
case?
Subject to the adjudicator deciding otherwise, the timetable for the adjudication will nomally be as
follows:

Within 7 days ofissuing the notice of adjudication, the Referring Party will send its referral notice to the
adjudicator.

The timetable for .
Summary Adjudication The Respondent has 7 The Referring party has

The Adjudicator issues a

begins from the day the days to respond to the 3 days to reply to the decision 4 days after the reply.

Adjudicator receives the referral. response.
Referral.

7. Whatshould beincluded in the Referral Notice?
This is essentially thereferring party’s submission ofits case, setting outwhat the dispute is about, the
outcomethe referring party is seeking and the evidenceitrelies on to supportits case. It should
include:

a copy ofthe Notice of Adjudication,

the Contract,

details ofthe circumstances givingrise to the dispute,

the reasons why itis entitled to the redress sought,

the evidence upon whichitrelies.

O O O O O

The referral notice should include an index which sets outwhatdocuments are in the referral and
where the Adjudicator can find each document, or section ofdocument

8. How do | refer a dispute after the adjudicatoris nominated?
To start an adjudication, youmustissue a notice of adjudication onthe other party to the dispute (see
Question 6 for details ofrequired contents ofthe notice). Once anoticeis issued, the timetable for the
adjudication starts and you have 7 days to refer the dispute to the adjudicator. In practice, mostnotices
of adjudication extend to between 1-5 pages. The documentshould be signed and dated, and it must
be communicated to the other party. This can be done electronically.

Itis advisable to request RICS to nominate an adjudicator as soon as possible after you have sentthe
notice ofadjudication to therespondent, ideally onthe same day, but do notbefore the notice has been
sent. Once RICS receives yourrequestto nominate an adjudicator, we have 5 days to source someone
who is willing to actand is suitably qualified and impartial, and to communicate theiridentity and
contactdetails to you. Once youknow who the adjudicatoris, you should submit your referral notice to
him/her. This needs to be donewithin 7 days ofthe date on which youissued the notice of
adjudicationon therespondent.

9. Whatis thedifference between Construction Adjudication and the Summary Adjudication?
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Under UK law (The Construction Act) any dispute arisingout ofa commercial building contract can be
referred to the decisionofan independentadjudicator.

The Construction Actsets out a broad procedure for the adjudicationand prescribes a 28-day
timetable.

In recentyears adjudication has evolved intoacomplex, legal, procedure thathas placed increasing
demands on time, resources and money, to the extent that many small and medium sized business
have felt itwas too complicated and costly to use.

Summary Adjudication follows the example set by Construction Industry Council Low Value Dispute
Module Adjudication Procedure (CIC LVD MAP) which is aprocedural framework thathelps those
involvedin smaller disputes, e.g. where the amount claimed is less that £50,000.

Summary Adjudication has been designed by RICS as an even more accessible service to support
the needs ofthe construction industry during the Covid-19 pandemic. The proceduredraws on the
power adjudicators have under the Construction Actto decide proceduraland evidential matters.
Where a dispute is suitable, e.g. the amount ofthe claimis low and theissues are notcomplex, the
adjudicator will directthatthe procedure will follow the schedule setoutat Q.6 above, and a decision
will be made within 14 days, or thereabouts

10. Whatwill the nominated adjudicator expectmeto do?
If you are the referring party, the adjudicator will expectyouto explain whatpaymentyoubelieve you
are entitled to, why you believe you are entitled to it under the contract, how you have gone about
claiming itfromthe respondent, and how thatclaimhas developed into adispute. The adjudicator will
expectyou to back up thefacts or events which youarerelying on for paymentwith any appropriate
supporting documentary evidence, and to supply extracts fromthe contract showing the terms which
youare relying on for your claim.

If you are the respondent, the adjudicator will wantto understand whether youacceptordeny all or part
of thereferring party’s claim. Where you have declined to pay thereferring party, the adjudicator will
expectyou to set out points of mitigation. The adjudicator willalso expectyouto back up your position
with evidence.

Note: the burden is on the referring party to proveits case.

The adjudicator willrequire both parties to adhere to the timetable that is set in his/her directions.

11. How long does ittake for the adjudicator to make the decision?
The Adjudicator shallreach their decision within 14 days fromthe date they receive the referral.

12. Whathappensiftheadjudicator exceeds the 14-day period?
If the adjudicatoris prevented fromissuing his decision due to the fault one or both parties, then the
adjudicator can continue and make a decisionwithin28 days. They can allocate any extra fees to the
party or both parties, who caused the delay. If both parties and the adjudicator decide the dispute
warrants more than 14 days, they can agree how much more time is needed and how much additional
fees should be paid. If the reason the decision is notmadein 14 days lies with the adjudicator, then
they are notbe able to charge any additional fees.

13. Will decision cometo me as the applicant?
The adjudicator’s decision will be provided to both sides. Itwill be in writing and will containonly
summary (very brief) reasons for the adjudicator’s conclusions

14. | am notrepresented, whatshould Ido?
Both parties are free to instructlawyers or other professional representatives atany stage of the
adjudication. Akey aim of summary adjudication is to make the process of adjudication straightforward
and accessible to non-technical and non-legalpeople, thus reducing the need for professional
representation.

If a party considers ithelpful to have a professional representative, the adjudicator will communicate
directly with the parties and copy such communications to the professional representatives. Each Party
shall bear its own legal and other costs incurred in connection with the adjudication.
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15.

16.

17.

18.

Can RICS provide the names of an adjudicator representative?
We can help by suggestingsomeone who is experienced in adjudication and may be able to provide
advice and other professional support

Can | representmyself?

Yes, youcan. You should consider carefully whether itwould be prudentto instructa professional to
supportyouatany time, e.g. to prepare/review your notice ofadjudicationor partor all ofthe evidence
youintend to submit to the adjudicator

Do therepresentatives provide reduced rates?
A party will be responsible forinstructing their own professional representation and agreeing their terms
of reference and fees

Is there anyonelcan get guidance from?
RICS can put youin touch with a qualified adjudicator who can advise and guide you. This would not
be the same person who will be nominated as adjudicatorinyour case.

Questions around the adjudicators fee

1.

Whathappens ifthe matter settles before the decisionis made?

The adjudicator willbe entitled to be paid areasonable amount for work carried outto the pointwhere
the matter has settled. This will usually be covered in the adjudicator’s terms of reference, which will be
agreed and signed by the parties shortly after the adjudicator is nominated

Who pays for the adjudicator’s fee?

Summary adjudication will follow the rule ofthe LVD MAP where the parties can agree to each pay half
of the Adjudicator’s fees. The fee is fixed at £1000 excluding VAT, and this enables the parties to know
the amountthey may be liablefor. The Parties shall be jointly and severallyliable for the Adjudicator’s
fees and expenses.

The Adjudicator may directa Party to pay all or partof the fees and expenses. Under English Law a
general rule is that costs follow the event, accordingly the Adjudicator shall apply that principle when
decidingwhich Party will pay the Adjudicator’s fees and expenses, and in whatproportion. Ifthe
Adjudicator makes no such direction, the Parties shall pay the adjudicator’s fees in equal shares. The
adjudicator will contactthe referring party nommally ataround day 10 or 11 to requestpayment ofthe
fee, at the summary rate. Payment will be required by day 14.

Whatif the referring party does notpay the summary process fee of £1000 + VAT as required?
The adjudication then reverts to the standard Construction Act 28 day process, with full reasons being
given and the adjudicator’s full fees being charged.

Can the respondentstep in atthis stage and pay the summary fee if the referring party does notdo so?
Yes, solong as thefee is paid to the adjudicator by day 14.

| have received a decisionfroman adjudicator onthe summary service, is itbinding?

The Adjudicator’s decision shall be binding. The same dispute can later be referred to legal
proceedings, or arbitration (ifthe contract provides for arbitration or the parties otherwise agree to
arbitration) and this may resultin the decisionbeing overturned.

The Adjudicator will provide only very briefreasons with the decision, unless both parties agree that
they require full reasons. This will incur additional fees.

The decisionmustbe adhered to in the interimand can be summarily enforced

I am nothappy with the decision ofthe adjudicator; can itbe put forward again for adjudication with a
differentadjudicator?

No

I am nothappy with the decision ofthe adjudicator; can | appeal the decision?
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An adjudicationagreementis binding immediately and mustbe given effectto in the interim. If a party
takes action to enforce an adjudicator’s decision, the court will notnomally look atthe substantive
dispute afresh. It will only be concerned as to whether the adjudication was carried out correctly and
fairy and, if so, it will enforce the decision.

The same substantive dispute can later be re-examined through litigation or arbitration, ifthere is an
arbitration clausein the parties’ contract
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