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1 Summary

Purpose of the guidance

1

The purpose of this guidance is to explain the Designated Professional Body (DPB)
Rules, version 3. The guidance provides information to assist Firms in complying with
the regulatory requirements of being licensed through the RICS DPB scheme.

The definitions set out in the Designated Professional Body (DPB) Rules have the
same meaning in this guidance.

Firms will already be complying with many of the requirements outlined in this
guidance through RICS’ existing Rules of Conduct. The DPB scheme places
additional requirements on DPB Licensed Firms and, for ease of reference, these are
in bold italic print in this guidance.

Legal disclaimer

4

The information in the guidance contains views expressed by RICS, drawing on
material published by the Financial Conduct Authority (FCA) as to the meaning and
interpretation of various statutory provisions. These views cannot bind a court of law.

This guidance may be updated from time to time. To ensure that you have the latest
version please check the RICS website at: www.rics.org/dpb

Effective from July 2018
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2 Introduction

Who is the guidance aimed at?

6

7

RICS has the power to grant DPB Licences to Firms to conduct general insurance
distribution activities in the UK, subject to certain conditions. A Firm with a DPB
Licence does not need to be directly authorised by the FCA for insurance-related
activities, where these are incidental to its surveying activities. This means that the
general insurance distribution activity must arise out of, or be complementary to,
professional services (i.e. activities that are not themselves regulated activities), the
provision of which is supervised and regulated by RICS. So, to be covered by the
DPB Licence, the general insurance distribution activities must relate in some way to
the provision of surveying services. For example:

an RICS member with a DPB Licence who also practises part time as a vet
would not be able to sell pet insurance in that capacity under the ‘umbrella’ of the
DPB Licence, because the selling of pet insurance would not be incidental to the
member’s RICS regulated professional activities; but

an RICS member who arranges all the insurance requirements for an estate that
they manage for a Client (which might include insurance for animals kept on

the estate) will be able to make the arrangements under the ‘umbrella’ of a DPB
Licence, if the object(s) being insured is ancillary/supportive to the RICS regulated
surveying services (the primary activity) which the member provides to his or her
Client.

RICS cannot grant a DPB Licence:

a.

b.

to firms that also carry on any other investment business.

Firms wishing to carry on these activities must either be directly authorised by the
FCA or exempt from the requirement to be authorised, the key one being where the
Firm is an appointed representative of an FCA authorised firm.

to firms that are not regulated by RICS.

A Firm cannot conduct regulated activities under a DPB Licence if it receives from
any person other than its Client ‘any pecuniary reward or other advantage’ for
which it does not account to its Client, arising out of those activities. Therefore, any
firm that receives commission from brokers or insurers will need to account for that
commission to its Client, if it wishes to be licensed under the DPB arrangements
rather than FCA authorised. The meaning of ‘account to’ is explained in paragraph
49(iv).

Regulation is by Firm. This guidance is, therefore, aimed at Firms regulated by RICS
who undertake or wish to undertake insurance-related work that amounts to one or
more of the Regulated Activities relating to general insurance distribution specified
under the Financial Services and Markets Act 2000 (FSMA). These regulated
activities are:

a.

dealing in insurance contracts as agent. This may arise, for example, where
a property manager concludes an insurance contract on a Client’s behalf, or
where an agent or representative acting for an insurance company commits the
insurance company to providing insurance for a prospective policyholder.

arranging (bringing about) deals in insurance contracts. A person brings
about a contract of insurance if his or her involvement in the chain of events
leading to the contract is important enough that, without it, there would be no
policy. Examples include negotiating the terms of the insurance contract on
behalf of the customer, or assisting in the completion of a proposal form and
sending it to the insurer.
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c. making arrangements with a view to transactions in insurance
contracts. This activity contrasts with the above activity in that it is not limited to
instances where your involvement actually results in a contract being concluded.
It includes the activities of persons that help policy holders fill in or check
applications or where a person introduces Clients to an intermediary for advice or
assistance.

d. assisting in the administration and performance of a contract of
insurance. This activity relates, in broad terms, to activities carried on after
the conclusion of a contract of insurance, in particular in the event of a claim.
For example, where a property managing agent takes on responsibility on
behalf of the property owner for making the claim. This may include notifying
a claim, providing evidence to the insurer in support of the claim and helping
to negotiate its settlement on behalf of the policyholder or where the Firm is
acting on behalf of the insurer. However, if the property managing agent is only
providing information to the property owner to help the property owner make
a claim, this is unlikely to amount to regulated activity. Advising insurers on the
property owner’s behalf of mid-term changes (such as the addition or removal of
a property) to a policy may well amount to this regulated activity.

e. advising on insurance contracts. This activity consists of advising on
contracts of insurance. For advice to fall within this provision it must:

i. relate to a particular contract of insurance;
ii. be given to a person in their capacity as an insured or potential insured;
iii. be advice (and not just information); and

iv. relate to the merits of a person buying, selling, subscribing for or
underwriting (or exercising any right to do so) a contract of insurance.

Points (i) and (iv) above are particularly important. Advising a Client that they should
insure their property, or advising about rebuilding costs, or about the particular risks
that can be mitigated by insurance generally, is not a regulated activity.

f. agreeing to carry on any of the above activities. This activity includes the
entering into a legally binding agreement to provide services that consist of
regulated activities.

For further information on what constitutes a regulated activity in general
insurance distribution work please refer to Part 2 and Appendix A.

Background to the legislation

9  The Insurance Mediation Directive (IMD) was adopted in December 2002 and EU
Member States were required to implement it by 14 January 2005. The IMD was
subsequently replaced by the Insurance Distribution Directive (no 2016/97) (IDD),
which came into force on 22 February 2016 and transposed into UK law on 1 July
2018. The intention behind the IDD is to enhance consumer protection when buying
general insurance and to support competition between insurance intermediaries
(known as insurance distributors) by creating a level playing field. Implementation
of the above legislation in the UK was effected through the FCA handbook of rules
and guidance. Since 14 January 2005 general insurance intermediaries have had
to be authorised (or exempt from authorisation) by the FCA. There is also a limited
exemption for professional firms, whose regulatory body has been designated
as a DPB under Part XX of FSMA. This exemption regime is designed to exclude
professional firms, which are not carrying on mainstream financial services activities,
from the requirement to be authorised by the FCA. Instead they can be licensed
by their professional body. To carry on a regulated activity in the UK without the
appropriate FCA authorisation or via an exemption, such as through the RICS DPB
scheme, is a criminal offence under s19 of FSMA.

10 RICS has been designated as a DPB and therefore can grant DPB Licences to firms
whose regulated activities fall within the scope of the exemption. This means that for
a Firm to qualify for a DPB Licence, any general insurance work that it carries out
must be incidental to the provision of surveying services to individual Clients. RICS

Effective from July 2018 3
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must regulate the firms that it licenses, in accordance with rules which have been
approved by the FCA, and RICS, in turn, is accountable to and regulated by the FCA.

Territorial scope of the legislation

11 FSMA only applies to activities carried on ‘in the United Kingdom’ and this regulatory
regime is only available to Firms based in the UK carrying out general insurance
activities there. FSMA does not apply to the Channel Islands or the Isle of Man.
Firms based in other jurisdictions will need to comply with the relevant national rules
in their country. See also paragraph 19 in relation to the procedure to be followed
if insurance distribution services are to be provided into another EU Member State
under the IDD’s ‘passporting’ provisions.

4  Effective from July 2018
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3 Regulated activities

What constitutes ‘regulated activities’ in general insurance
distribution work?

12 In order to establish whether you are carrying on regulated activities you need to
consider the following basic principles:

a. s the activity being carried on by way of business? (For property managers who
deal with insurance as part of an overall management service the answer is likely
to be yes).

b. Is the activity remunerated? Even if insurance activity is not charged for
specifically, but is covered only as part of a general fee for a package of services
including insurance work, this is still likely to amount to remuneration. In the FCA's
view non-monetary, as well as monetary, rewards can constitute remuneration.

c. One of the regulated activities is ‘assisting in the administration and performance
of a contract of insurance’. Assisting in performance can be described as
assisting the insured to perform a contractual obligation under the contract of
insurance and on a more practical level.

d. Does the activity bring you into direct contact, as a representative of a
policyholder, with insurers/brokers/loss adjusters or with policyholders as a
representative of the insurer? If so, you are probably carrying on regulated
activities and may find that insurers/brokers/loss adjusters will refuse to deal with
you if you are not authorised or Licensed.

What does this mean in practice?

13 The following are examples of general insurance activities that Firms carry on and for
which FCA authorisation or a DPB Licence is required:

a. Your Client asks you to arrange a contract of insurance they have chosen
themselves. This is the regulated activity of ‘arranging’. You will need to ensure
that your terms of engagement state the basis on which you provide the service —
in particular that you are not providing advice. You should also remind your Client
that they should disclose to the insurer anything that is relevant regarding the
insurance contract.

b. You make a recommendation on a particular insurance policy. This is the
regulated activity of advising. You will need to consider the Client’s demands and
needs, say whether the recommendation is based on a fair analysis of the market
or not, and explain the reasons for recommending that particular policy. See
paragraph 46 of this guidance for further information on ‘demands and needs’
and ‘fair analysis of the market’.

c. You negotiate a claim on behalf of your Client or on behalf of the insurer. This
is the regulated activity of ‘assisting in the administration and performance of
a contract of insurance’. Although this activity requires authorisation or a DPB
Licence, there are no special requirements about information you must give to
your Client on such activities in your terms of engagement.

For further detail see:

Appendix A on regulated activities;

paragraph 42 on terms of engagement; and
paragraphs 46 on demands and needs.

Effective from July 2018 S
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Who is a Client?

14

For the purposes of the DPB Rules the term ‘Client’ is given the extended meaning
set out in s328(8) of FSMA. This definition includes Clients in the traditional sense
—that is persons who have used or are using your services, as well as persons

who may be contemplating using your services (potential Clients). However, the
definition also includes certain other people who may have an indirect interest in the
insurance-related service you provide, specifically:

a. persons who have rights or interests that derive from or are otherwise attributable
to the use of your services by another person; or

b. persons who have rights or interests that may be adversely affected by the use of
any services by persons acting on their behalf or in a fiduciary capacity in relation
to them.

Activities not subject to regulation

15

There are a number of activities that surveyors undertake that may arise in
connection with insurance, but which do not involve the regulated activities of
advising on or arranging insurance contracts, or negotiation of claims. These are
not regulated activities and do not require authorisation or a DPB Licence. These
include:

e Provision of information. You do not need a DPB Licence to provide factual
information either to your Clients or to their brokers or insurers as long as you
are not giving advice or recommendations on specific policies or sending your
Client’s contact details to brokers or insurers with a view to the Client arranging
insurance with them.

e Professional appraisal. You do not need a DPB Licence to provide
professional appraisal to your Client. This would include, for example, valuations/
estimates of rectification costs and generic advice on types and levels of
insurance required. In other words, giving your Client the general information he
needs to make his own insurance arrangements or negotiate his own claim is not
a regulated activity.

e Dealing with incidents that involve or may involve a claim. You do not
need a DPB Licence to arrange emergency repairs, reinstatement works, etc.
following an incident that gives rise to a claim on a policy. Claims-related activities
require a DPB Licence only when you deal with the insurer on behalf of the Client
in relation to the insurance claim as such, e.g. notifying the claim or negotiating
with the insurer or the policyholder in relation to the settlement of the claim.

See Appendix A for more detail.

Benefits of moving to the RICS DPB scheme

16

17

The FCA's rules and requirements for general insurance intermediaries have to cover
the whole range of intermediation business, from large insurance brokers and smaller
intermediaries whose main business is in financial services through to motor dealers,
vets, removal firms, sports clubs and indeed property managers. With the best will in
the world, it is impossible to tailor this regime to the particular requirements of each
sector.

By contrast, the RICS DPB scheme is specifically limited to one sector and can be
tailored to its needs. In addition, a DPB Licence can only be granted to a Firm where
any general insurance distribution work it carries out is incidental to the provision

of surveying services to individual Clients. Because of this restriction to incidental
services (which is imposed by FSMA itself) the regime can be kept light touch and
rely to a large extent on existing RICS professional requirements in place of the
specific rules (for example on competence and ‘approved persons’), which the FCA
applies to persons it authorises. The RICS DPB scheme is therefore able to be both
less costly in terms of fees and compliance costs and lighter in terms of rules and
requirements.
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Firms currently authorised by the FCA

18 If you are currently authorised by the FCA and wish to transfer to the RICS DPB
scheme then in addition to making an application to RICS you will need to complete
the appropriate FCA cancellation form.

Passporting for insurance distribution activities in other EU Member
States

19 If you plan to carry on general insurance distribution activities in another EU Member
State, your Firm must give notice of this to the FCA. You must follow the relevant
procedure, as set out in the FCA’s Supervision Manual, chapter 13, Exercise of
passport rights by UK firms. Your Firm must also ensure that professional indemnity
insurance (PIl) is extended to the territories where work is done. In addition, any
DPB Licensed Firm doing business under a passport will need to comply with the
RICS Rules of Conduct for Firms in relation to that business. Firms will also need
to consider whether there are any local rules to be observed in the jurisdiction
concerned.

Effective from July 2018

7



Guidance for the Designated Professional Body Rules

4 Duties and powers of RICS

RICS Conduct Committee

20 RICS DPB scheme will be administered by RICS Conduct Committee (or its
nominated representative), a committee of RICS members and lay members, which
will have responsibility for:

processing applications including undertaking checks to ensure that the Firm is
compliant with the requirements of the scheme;

carrying out monitoring and enforcement activities;

g o oo

notifying the name and contact details of all DPB Licensed Firms and their
Contact Officer to the FCA or inclusion in the FCA’s Register of Exempt
Professional Firms; and

e. being accountable to the FCA for the RICS DPB scheme, including providing
them with details of its licensing, monitoring and enforcement activities.

Routine monitoring and investigation

21 The DPB Rules give the committee the power to monitor and investigate DPB
Licensed Firms and to take any necessary enforcement action in cases of default
or noncompliance with the Rules. Routine monitoring of your Firm’s compliance
with the Rules will normally be in the form of an annual return on the Firm’s general
insurance activities and general matters such as compliance with Pll and complaints-
handling procedures. All DPB Licensed Firms will be liable to occasional visits
from RICS representatives (described in the Rules as the Committee’s ‘nominated
representative’). All Firms agree to co-operate at all times with any enquiries or
investigations carried out by RICS.

Non-routine monitoring and investigation

22 In cases of suspected default or potentially serious non-compliance, the committee
has the power to appoint a person (its nominated representative) to investigate by
visiting your premises either with or without notice. Such powers are likely to be used
only rarely.

8  Effective from July 2018
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5 Duties and rights of a Firm

Applying for and holding a DPB Licence

23 To apply for a DPB Licence your Firm must complete the general insurance
distribution work section of your Firm’s annual return and pay the appropriate initial
application fee at: www.rics.org/dpb (if you require any assistance with this, please
call the RICS Regulation helpline: 0207 695 1670 or e-mail RICS Regulation at:
regulation@rics.org).

To qualify to hold a DPB Licence your Firm must, on a continuing basis:

a. comply with the basic conditions set out in the RICS DPB Rules. These are
reproduced in the annual return;

b. comply with the ongoing obligations as set out in the RICS DPB Rules. These are
reproduced in the annual return;

c. comply with RICS Rules of Conduct, DPB Rules and Schedule 1: General
Insurance Conduct of Business Rules. See paragraphs 44-49 for more detail;
and

d. provide any information reasonably requested by the Conduct Committee, or its
nominated representative, to enable RICS to fulfil its responsibilities as a DPB.
This information might be requested through paper-based monitoring exercises
or during visits to your Firm (see paragraphs 20-21.)

Your Firm must also pay subsequent annual subscription fee and any other fees,
costs or fines levied by the Committee under the Rules.

Compliance with rules

24 HM Treasury and the FCA’s approval of RICS’ application to be a DPB (allowing the
possibility of RICS members being exempt from FCA authorisation for insurance
activities in certain circumstances) relies on two things in particular.

a. RICS has Rules of Conduct, which apply to all members and Firms, that already
satisfy a number of the requirements of the IDD, particularly those relating to
propriety.

b. RICS has introduced specific DPB Rules to meet those requirements of the IDD
that are not already satisfied by the Rules of Conduct. These DPB Rules apply
only to Firms who hold (or are applying for) a DPB Licence.

25 The principal Rules affecting DPB Licensed Firms’ general insurance activities are set
out below. IDD additions are in bold italics. DPB Licensed Firms that fail to comply
with any of these Rules will cease to be eligible for a DPB Licence and may have
their DPB Licence withdrawn. They will then be unable to undertake any regulated
activities. Withdrawal of your DPB Licence by the Conduct Committee may result in
referral to RICS’ disciplinary process.

RICS Rules of Conduct

26 General ‘fit and proper’ requirement. RICS Rules of Conduct require both
members and Firms to act with integrity at all times. Maintaining ethical standards,
RICS’ 12 ethical principles underpin the reputation of RICS and its members.

27 Professional requirements. A DPB Licensed Firm that carries on general
insurance distribution activities must also establish on reasonable grounds that:

a. persons within its management structure who are responsible for general
insurance distribution activities and all other persons directly involved in general
insurance distribution activities demonstrate the knowledge and ability necessary
for the performance of their duties connected to these activities; and

Effective from July 2018 9
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b. all the persons in its management structure and any staff directly involved in
general distribution activities:

i. are of good repute; and

ii. possess an appropriate level of knowledge and competence to carry on any
insurance distribution activities (see training and competence below).

28 In considering a person's repute, the DPB Licensed Firm must ensure that the
person:

a. has not been convicted of any serious criminal offences linked to crimes
against property or other crimes related to financial activities (other than spent
convictions under the Rehabilitation of Offenders Act 1974 or any other national
equivalent); and

b. has not been adjudged bankrupt (unless the bankruptcy has been discharged)
under the laws of any part of the United Kingdom or under the law of a country or
territory outside the United Kingdom.

29 Client's best interests. \When carrying on insurance distribution activities, you are
required to always act honestly, fairly and professionally and in accordance with the
best interests of the Client.

30 Clear, fair and not misleading. When carrying on insurance distribution activities,
you are required to communicate in a way that is clear, fair and not misleading,
including ensuring that marketing material is clearly identifiable as such.

31 Remuneration. Firms must ensure:

a. that any staff carrying on insurance distribution activities are not remunerated, or
remunerate or assess the performance of any members of staff in a way which
conflicts with their duty to act in accordance with the best interests of its Clients;

b. it does not make any arrangement by way of remuneration, sales targets or
otherwise that could provide an incentive to itself or its employees to recommend
a particular insurance product to a Client when the insurance distributor
could offer a different insurance product which would better meet the Client's
needs. Further guidance on acting in the best interests of the Client is set out in
Appendix H.

32 Clients’ money. Rules of Conduct for Firms, Rule 8, requires Firms to preserve
the security of Clients’ money entrusted to its care in the course of its practice or
business. In summary, Firms are required to:

a. keep Clients’ money in a Client account;
b. ensure that the money is clearly identifiable; and

c. ensure that the money belonging to a Client is available to them at all times.

33 Training and competence. Rules of Conduct for Members, Rule 6, requires
members to undertake and record appropriate learning. In the case of those
undertaking insurance distribution work, members should ensure that learning is
undertaken relating to this area that meets the minimum requirements set out in
the IDD. In addition, Rules of Conduct for Firms, Rule 6, requires that Firms have
procedures in place to ensure that staff are properly trained and competent to do
their work.

34 The IDD requires DPB Licensed Firms to ensure that their principals and
staff undertaking insurance distribution activities have the appropriate
knowledge and ability to do so, and where necessary, provide appropriate
training. The IDD requires such staff to undertake professional training and
development every year that must relate to the undertaking of insurance
distribution activities.

35 In practice this means that those members in DPB Licensed Firms who are
responsible for insurance distribution must allocate sufficient of their annual
lifelong learning to general insurance to ensure that they continue to meet
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37

38

39

40

M

42

the requirements of the RICS DPB scheme, and Firms must ensure that staff
who are not members remain adequately trained. You must also ensure that
a sufficient number of your principals and staff are fit and proper persons

to carry out general insurance work. In practice this means all staff directly
engaged in insurance activity and a reasonable proportion of management
staff along with the individual named on the FCA register.

RICS requires all DPB Licensed Firms to provide confirmation annually

of the Firm's compliance with these enhanced training and competence
requirements. RICS may require DPB Licensed Firms to provide evidence of
its compliance, and may carry out spot checks at any time.

Professional indemnity insurance. Rules of Conduct for Firms, Rule 9, requires
all Firms to ensure all previous and current professional work is covered by adequate
and appropriate Pl cover on the following terms:

a. full civil liability;
legal defence costs; and

awards by the Surveyors Ombudsman or any other approved alternative dispute
resolution scheme.

Note: these requirements are met by RICS’ minimum Pl policy wording.

Under the IDD, the minimum required limits of indemnity are:
a. for each and every claim, €1,250,000; and
b. in the annual aggregate, €1,850,000.

The insurance must cover the whole of the territory of the Union. This is in
line with the requirements of the IDD and the cover may be subject to further
adjustments in the future to be determined by the European Commission.
The cover requirement only applies when the policy is taken out, renewed

or extended. These requirements exceed RICS’ minimum requirements and
some Firms applying for a DPB Licence will therefore need to increase their
limit of indemnity to meet them.

You should contact your insurers to ensure you have the correct level and terms of
cover.

Complaints handling. Rules of Conduct for Firms, Rule 7, requires Firms to have
in place a complaints-handling procedure that provides access to an independent
redress mechanism. The complaints-handling procedure must be made available to
Clients and anyone else to whom a duty of care is owed.

In addition to RICS’ existing complaints-handling requirements, the IDD
requires, for the purposes of general insurance distribution work, that all
complaints, from whatever source, must be registered in a complaints log
and responded to by the Firm.

Terms of engagement. RICS’ maintaining ethical standards require all members to
be open and transparent in all their dealings. This requires sharing the full facts with
Clients and making things as plain and intelligible as possible. For IDD purposes,
this must be in writing and be either in English or a language agreed with
your Client and free of charge. Where the DPB Licensed Firm does not
provide the information in writing, it is permitted to provide the information
below in another durable medium where its use is appropriate in the context
of the business conducted with the Client and the Client has been provided
with the choice between information on paper and another durable medium
and has chosen the latter.

Effective from July 2018
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The following information must be provided in good time and before the
conclusion of the contract:

a. contact information;
b. information about the nature of the service to be provided;
c. information about your Firm’s regulatory status:

‘The disclosure of regulatory status must be in the following words: ‘This
Firm is not authorised by the Financial Conduct Authority. However, we are
included on the Register maintained by the Financial Conduct Authority
so that we can carry out insurance distribution activity which is broadly
advising on, selling, and administration of insurance contracts. This part of
our business, including arrangements for complaints or redress if something
goes wrong, is regulated by the Royal Institution of Chartered Surveyors
(RICS). The Register can be accessed via the Financial Conduct Authority
website www.fca.org.uk/firms/financial -services-register’

d. information about any connections (in terms of ownership or voting
rights) with insurers;

e. information about any remuneration received by the Firm in connection
with the insurance distribution activities;

f. whether the Firm is providing advice or whether it is a non-advised sale;

g. the appropriate Insurance Product Information Document (IPID) if
required (see Appendix G for example of the form which the IPID should
take); and

h. information about your complaints and compensation arrangements.

Record keeping

43

Firms must keep accurate records of their handling of Clients’ money. In addition,
the DPB Rules require you to keep records of all your dealings with
Clients for general insurance services. These records should sufficient to
enable RICS to be able to monitor a Firm's compliance with the relevant
rules relating to its insurance distribution activities. These must be made
available to RICS on request.

Redress

44

RICS’ complaints-handling procedure requires unresolved complaints to be decided
by an approved third-party arbitrator or ombudsman. This means that if you have

a consumer complaint regarding your general insurance distribution work, which
cannot be resolved through your complaints-handling procedure and the Client
wishes 1o refer it to a third-party resolution, it must be referred to the approved
redress provider. Where the unresolved complaint is from a business Client, the DPB
Licensed Firm must use their business to business approved redress mechanism for
that purpose.

RICS Rules on Conduct of general insurance business

45

46

47

In addition to following RICS Rules of Conduct you must also comply with the
General Insurance Conduct of Business Rules set out in Schedule 1 to the DPB
Rules, as discussed further below. These deal with areas required by the IDD and
not already covered by RICS Rules.

Advice, and standard for sales where no advice given: A DPB Firm must
inform the Client about the service it is providing. Whether the Firm provides
advice or not, the contract proposed must be consistent with the Client's
demands and needs.

Non-advised sales: If you are arranging, but not advising on or making a
recommendation about, a particular contract of insurance you must provide
your Client with a statement of their demands and needs that:
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a. sets out their insurance requirements (as disclosed to you by your
Client); and

b. states that you have not provided your Client with advice or a
recommendation on the contract.

48 Advised sales: If you are arranging a particular contract of insurance
on which you are providing advice and a recommendation you must
establish your Client’s insurance requirements in sufficient detail to enable
you to select an appropriate contract for their needs. In doing this you
need to ensure you have an appropriate understanding of the Client’s
circumstances, and take into account the Client’s existing insurance
arrangements and any other relevant information you may be aware of.

49 Whether the sale is advised or non-advised, you must always:

a. be transparent and disclosure any potential conflict of interest. This
includes:

i. Providing details of any ‘connection’ with the insurance provider
(where applicable). A ‘connection’ is defined as any holding, direct or
indirect, representing 10% or more of the voting rights or the capital
in an insurer.

ii. Informing the Client whether your selection is based on a ‘fair
analysis’ across the market, or is limited to a selection from a
single insurer or a limited number of insurers with whom you
habitually deal. If the latter, you must tell the Client (in writing) that
your recommendation is based on a restricted range of potential
suppliers. (Note - a ‘fair analysis’ requires consideration of a
sufficiently large number of contracts available on the market to
enable an informed recommendation to be made on which contract
would be adequate to meet the Client’s needs.)

iii. Disclosing any contractual obligation you are under to conduct
insurance business exclusively with a limited number of insurers or
a single insurer and provide the name(s) of any insurer(s) with whom
you must or may conduct business with, to the Client.

iv. Disclosing the nature of any remuneration (which includes all fees,
commission and other benefits) received in relation to the insurance
contract. Firms must account to their Clients for all remuneration
received in relation to the placing of the general insurance contract.
Where any payments other than ongoing premium payments
and scheduled payments are to be made by the Client, under the
insurance contract after its conclusion you should ensure that
the Client is informed of the amount of, and the reason for, each
payment. Where it is not possible to confirm the exact amount of
any remuneration, you should inform the Client of the method for
calculating the remuneration. (Additional guidance on the treatment
of commission is set out in Appendix F.)

v. Disclosing all fees, commission and other benefits received by you in
connection with the insurance distribution activities. This means that
the sum of all commissions (or the basis upon which the commission
will be calculated) and other monetary or non-monetary benefits
received from the insurer or broker must be disclosed to the Client
in writing and remitted to the Client unless the Client has specifically
agreed with you in writing that you may retain the amount yourself.
The Client’s agreement to these arrangements must be with
informed consent. In other words, it is not sufficient to cover this
issue generally in your terms and conditions of engagement. These
requirements are not imposed by RICS, but are basic requirements
of exemption, without which Firms cannot operate under the DPB
scheme.

b. select an appropriate policy to meet the Client’s insurance requirements;

Effective from July 2018 13
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c. provide your Client with a written statement, which:

i. sets out their demands and needs based on the information
discussed;

ii. confirms that you are recommending a particular contract (whether
advised or not); and

iii. explains the reasons for the recommendation, i.e. why you are
recommending that particular contract as the most appropriate
from those on and why that insurer rather than any other has been
recommended. If you are recommending a contract that does not
fully meet the Client’s demands and needs (perhaps because there is
no suitable contract available) you must make this clear and explain
which demands and needs are not met and why.

d. provide your Client with an Insurance Product Information Document
relevant to the insurance being arranged (which must be in the form
prescribed by the IDD and in the DPB Rules). While the IPID should
be provided by the DPB Licensed Firm, it is the responsibility of
the manufacturer to produce this document. When dealing with a
commercial customer a firm:

i. may choose to provide some of or all of the appropriate information
in an IPID, a policy summary or a similar summary if it considers this
to be a comprehensible form in which to provide that information;
and

ii. should include the IPID information (regardless of whether an IPID
itself is provided).

50 Where you are assisting in the administration and performance of a contract

of insurance there is no requirement to issue a demands and needs
statement to a Client when you are not arranging, making arrangements or
advising, but are only carrying out activities after the contract is in place,
for example advising of mid-term changes or negotiating in the event of a
claim. The fact that you did not arrange or advise on the insurance does
not preclude you from negotiating a claim on behalf of the Client. In doing
so you are under a general duty to perform the work to a high standard but
there are no specific rules on how you must carry on this type of work. Note
however that any Client for whom you undertake any such work must have
received the status and other disclosures mentioned in paragraph 42.

Note that the renewal of an insurance policy legally constitutes the
conclusion of a new contract. Paragraphs 44-49 therefore apply each time a
policy is renewed, as well as when a policy is arranged for the first time.
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6 Licensing

Terms and conditions of a DPB Licence

51 Your DPB Licence will state the categories of business you are permitted to carry
out. Unless the Conduct Committee has placed conditions on the DPB Licence, it
will cover all categories of general insurance distribution business listed at paragraph
8. The obligations of your Firm are jointly the obligations of the principals of that Firm,
but you must appoint one principal to take ultimate responsibility for DPB activities —
the Contact Officer.

The DPB Licence

52 The DPB Licence will certify that the Firm is a DPB Licensed Firm and will include
the following information:

a. the period of time covered by the DPB Licence. Generally, the Licence will remain
in force unless and until the Conduct Committee withdraws or suspends it or you
surrender it;

b. the scope of the DPB regulated activities that the Firm can carry out;

if relevant, any conditions that may be attached to the DPB Licence restricting
the Firm in carrying out DPB regulated activities; and

d. that the licence is not transferable. If the status of your firm changes, for example,
becomes an LLP, Limited company or new directors are added you need to
contact RICS Regulation.

Note - the DPB Licence takes the form of a letter issued by RICS Regulation.

Right of review and appeal

53 A Firm may apply to the Conduct Committee for a review of a decision of the
Committee if:

a. the Committee decides the applicant firm does not qualify for a DPB Licence;
the Committee decides to make or amend conditions on the Firm’s DPB Licence;

the Committee decides to suspend or withdraw a Firm’s DPB Licence if the Firm
no longer qualifies for a DPB Licence; or

d. the Committee decides that the applicant firm (which is applying for the
reinstatement of a DPB Licence) does not qualify for a DPB Licence.

54 An applicant firm or a DPB Licensed Firm may, as a final form of appeal against a
decision of the Conduct Committee, make an appeal to the RICS Appeal Panel. The
applicant firm or DPB Licensed Firm will need to lodge an appeal within 21 days from
receiving the Conduct Committee decision.

Costs

55 RICS’ fees for a DPB Licence are based on a scale according to the size of the Firm.
There will be an initial application fee and an annual renewal fee to cover standard
monitoring of your compliance with the DPB Rules. Other fees can include:

e the costs of ad hoc monitoring and investigation activity by the Committee in
the event that your Firm is the subject of a complaint or the standard monitoring
process reveals deficiencies in your compliance with the Rules which the
Committee wishes to investigate further; and

e fines for late payment of annual renewal fees and late submission of monitoring
returns.

Effective from July 2018 15
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56 A fee scale will be published annually.

Further information

57 RICS website is the main source of further and future information (www.rics.org/
dpb). If you can’t find the answer you want on the website, you can ask about
specific points by e-mail (regulatorycompliance@rics.org) or by calling the RICS
Regulation helpline 0207 695 1670 Monday to Friday, 9am — 5pm, excluding Bank
Holidays.

16 Effective from July 2018
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Appendix A: Guidance on
insurance distribution activities

The following are examples of activities that a Firm may be involved in which could
amount to regulated activities. This table is not exhaustive and is simplified to demonstrate
some common situations.

Whao can
Activity Is this regulated? undertake this

Effective from July 2018 17
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10

11

12

13

14

15

16

Activity

Advising on the level of
cover needed.

Explaining the terms of a
contract recommended by
a broker ar insurer.

Completing a proposal
form for a Client.

Providing information to
the Client who fills in the
proposal form.

Sending the proposal form
to aninsurance broker/
insurer.

Paying the initial premium
on behalf of the Client
(regardless of whether this
is dealt with through the
Firm’s own hank account
or where the Client’s
cheque is forwarded to the
insurer/ broker directly?).
Acting as a post-box

for the receipt of policy
documentation for passing
on to the Client.

Acting as a post-box for
premium manies.

Assisting the Client with
claims by notifying the
claim to the insurer.

Is this regulated?

No. Professional services.

No. Professional services.

Yes, arranging if it is
conducted ‘by way of
business’. No if it is not
conducted ‘hy way of
business’, far example, if no
remuneration of any kind is
received.

No. Professional services.

Yes, arranging if it is
conducted ‘by way of
business’. No if it is not
conducted ‘by way of
business’, far example, if no
remuneration of any kind is
received.

Yes, arranging if it is
conducted ‘by way of
business’. Nao if it is not
conducted ‘by way of
business’, far example, if no
remuneration of any kind is
received.

No. Professional services.

No, collecting premium
money as part of rent and
service charges is not,
without more, a regulated
activity.

However, Firms should
ensure that they do not
carry on the payment
services activity of maney
remittance without being
registered or authorised by
the FCA.

Yes, performance and
administration if itis
conducted ‘hy way of
business’. No if it is not
conducted ‘by way of
business’, far example, if no
remuneration of any kind is
received.

Who can
undertake this
work?

Any Firm.

Any Firm.

The regulated
activity can be
undertaken by

a DPB Licensed
Firm or an FCA
Authorised Firm.

Any Firm.

The regulated
activity can be
undertaken by

a DPB Licensed
Firm or an FCA
Authorised Firm.

The regulated
activity can be
undertaken hy

a DPB Licensed
Firm or an FCA
Authorised Firm.

Any Firm.

Any Firm.

The regulated
activity can be
undertaken by

a DPB Licensed
Firm or an FCA
Authorised Firm.
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Whao can
Activity Is this regulated? undertake this
work?

58 l.e. connected in some way. Property insurance is likely to be incidental to RICS
members’ business. However dental insurance (for example) is unlikely to qualify as
‘incidental’.

59 This will be the case where the member is involved in other aspects of arranging the
insurance. A Firm that has signing rights on the Client’s bank account and is simply
passed a broker’s invoice for payment in the same way as any other bill is probably
not thereby performing a regulated activity if it has not otherwise been involved in
arranging the insurance contracts concerned.

Effective from July 2018 19
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Appendix B: Additional guidance
to Firms holding a DPB Licence
on the purpose of the demands
and needs statement

1 Introduction

Schedule 1 to the DPB Rules (Part 2) and DPB guidance (paragraph 42) set out the
requirement on DPB Licensed Firms to provide their Clients with information on the
service or product in a durable medium.

This help sheet deals with the information to be provided at the time of each individual
insurance transaction. Please see Appendix E on Status disclosure and terms of
engagement for guidance on information to be provided before a firm conducts any
general insurance distribution work for a Client.

2 Practical guidance

It is essential to provide your general insurance Clients with simple, clear and
understandable information about the basis on which an insurance product is offered and
how it relates to their demands and needs. Firms can achieve this by using a Demands
and Needs Statement.

The content of a Demands and Needs Statement, and the process for its production,
differ somewhat according to whether you are:

a. only arranging for the Client to enter into the general insurance contract in question,
without providing advice or a recommendation on the choice of the contract; or

b. providing advice and a recommendation on the general insurance contract in
question.

If you are only arranging the general insurance contract in question (i.e. no personal
recommendation is made to the Client) the statement must:

a. setout the Client’s insurance requirements as the Client has disclosed them to you,
i.e. set out what the customer wants from the product (for most requirements this will
be a fairly brief high-level summary); and

b. state that you have not provided your Client with advice or recommendation on the
contract.

If you are providing advice and a recommendation on the insurance contract in question,
you must:

a. establish your Client’s insurance requirements in sufficient detail to enable you to
select an appropriate insurance contract. In doing so you need to ensure you have
an appropriate understanding of the Client’s circumstances, and take into account
their existing insurance arrangements and any other relevant information you may be
aware of; and

b. select an appropriate policy to meet the Client’s insurance requirements. This
selection must be based on the scope of service set out in your status disclosure/
terms of business previously given to the Client (i.e. a fair analysis across the market,
or limited to a selection from a single insurer or a limited number of insurers with
whom you habitually deal — see Status disclosure and terms of engagement help
sheet in Appendix E for further discussion on ‘fair analysis’).

You should then provide your Client with a written statement that:
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a. sets out their demands and needs based on the information discussed above (this
might take the form of a summary note of the discussion, or a suitable completed
checklist);

b. confirms that you are recommending a particular contract; and

c. explains the reasons for the recommendation, i.e. why you are recommending that
particular contract as the most appropriate from those on offer and why that insurer
rather than any other has been recommended. If you are recommending a contract
that does not fully meet the Client’s demands and needs (perhaps because there is
no suitable contract available) you must make this clear and explain which demands
and needs are not met and why.

3 Questions and answers

Q. In your introduction you mention durable medium, what is this?

A. Please see the DPB Rules for the full description but it basically means any instrument
that allows the Client to store information in a way accessible for future reference for the
required period of time.

Q. What is the essence of a Demands and Needs Statement?

A. An uncomplicated statement that is user friendly and clearly sets out for the Client:

a record of the requirements the insurance product is intended to meet;
the type of product that is being purchased;

whether they have or have not received advice and a recommendation on
the product; and

where they have received advice and a recommendation, the reasons why

the particular contract has been recommended.
Q. What may amount to providing advice to a Client?

A. You must be clear to the customer which service you are offering. If you are arranging
general insurance contracts only you are in effect taking the Client’s orders and effecting
the insurance contract chosen by them in line with their wishes. In this scenario, while you
can provide information (e.g. on the range of contracts available) you should be careful not
to provide advice unintentionally. This could occur if the Client asks ‘what do you think?’
or ‘which would you go for?’. In this case, if the Client asks such questions they should
be reminded that you are offering an arranging service, not advice. It is their decision

as to which contract is purchased. Please note that there is scope under the RICS DPB
scheme to offer either or both types of general insurance service to your Clients. The
scope of the service you can offer will have been set out in your terms of engagement.
However, you must make it clear in the demands and needs statement which service

(i.e. arranging only, or advice and a recommendation) you are providing in relation to the
contract in question.

Certain surveying services related to insurance fall outside of the scope of regulated
activities. More detail on this can be found in the help sheet for property managers in
Appendix D.

Q. When should | issue a demands and needs statement?

A. The demands and needs statement must be given in good time and before the
contract is concluded. In principle this must be in writing (in a durable medium). However,
if a Client so requests, or requires immediate insurance cover, the information may
initially be provided orally. You must nevertheless follow-up with written documentation
immediately after the conclusion of the contract.

A demands and needs statement must also be given at each contract renewal. However,
there is no need to provide a revised statement in relation to mid-term changes (unless the
change involves taking out a wholly new contract).

Q. When offering advice and recommendation what sort of things should |
consider in order to establish my Client’s insurance requirements?

A. You may wish to consider (this list is not exhaustive):

Effective from July 2018 21
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the property and risks to be insured;

why the insurance is required, e.g. statutory obligations, mitigate specific
risks;

your Client’s personal and business circumstances;

affordability both now and in the future — consider excess levels for exam-
ple; and

your Client’s existing insurance arrangements and insurance history.

Q. What is the difference between the terms of engagement and a demands and
needs statement?

A. There is a requirement under the DPB scheme Rules (Schedule 1 to the DPB Rules,
part 2) to provide your general insurance Clients with terms of engagement (TOE). A
difference between the terms of engagement and the demands and needs statement
(DNS) is that the TOE are issued before any insurance services are undertaken, and
the DNS is issued before each specific contract has been concluded. TOE are more
generalised, whereas the DNS is specific to a particular transaction. They provide a
factual account of what was discussed/considered, whether a recommendation was
made, and if so, the basis for it.
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Appendix C: Additional guidance
to Firms on the meaning of
‘incidental to’ requirement in
gualifying for a DPB Licence

1 Introduction

The DPB Rules and DPB guidance set out that one of the basic eligibility requirements for
Firms to qualify for a DPB License is that ‘[the Firm’s] main business is surveying and any
DPB regulated activities it carries on are incidental to the provision of surveying services to
the Client’. This means the Firm must satisfy the conditions of being an Ancillary Insurance
Intermediary (All) as defined in the DPB Rules, in order to be eligible to qualify for a DPB
license.

2 Interpreting ‘incidental to’

The Financial Services and Markets Act (FSMA) 2000 provides some assistance in
interpreting what is meant by ‘incidental to’. There are two particularly relevant sections in
FSMA:

a. Section 327 (conditions for activities to be exempt) provides amongst other things:

‘(4) The manner of the provision by [a member of a DPB] of any service in the course
of carrying on the activities must be incidental to the provision by him of professional
services.

b. FSMA S332 deals with rules, including those that must be made by a DPB, and
includes:

‘(4) Rules made in compliance with subsection (3) [i.e. the DPB rules] must be
designed to secure that, in providing a particular professional service to a particular
Client, the member carries on only regulated activities which arise out of, or are
complementary to, the provision by him of that service to that Client.’

3 What does this mean?

For a firm to satisfy the conditions of an All, the insurance activity must arise out of (or be
complementary to) professional services (i.e. activities that are not themselves regulated
activities), the provision of which is supervised and regulated by RICS. To be covered

by the DPB Licence, the insurance activities must relate in some way to the provision of
surveying services; and must not cover life assurance or liability risks. So:

an RICS member, whose Firm is licensed through the DPB scheme, who
also practised part time as a vet would not be able to sell pet insurance in
that capacity under the ‘umbrella’ of the DPB Licence, because that selling
of pet insurance would not be incidental to their RICS-regulated profes-
sional activities; but

an RICS member, whose firm is licensed through the DPB scheme, who
arranges all the insurance requirements for an estate which he manages
for a Client, including veterinary insurance for animals including the
owner’s dog, will be able to make the arrangements under the ‘umbrella’
of a DBP Licence, because arranging that insurance is incidental to the
RICS-regulated surveying services provided.

Effective from July 2018 23
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The ‘incidental to’ test is unlikely to be satisfied where insurance services are provided (by
way of business) to a Client other than in connection with surveying services provided to
that Client. For example, an RICS member who wanted to provide insurance arranging
services to persons to whom he was not also providing surveying services could not do
so under the umbrella of a DPB Licence, as the provision of the insurance services here
would not be incidental to the provision of professional services (i.e. surveying services)
regulated by RICS.
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Appendix D: DPB help sheet for
property managers on general
iInsurance distribution work

1 Introduction

An RICS member involved in property management is usually acting as agent for the
landlord. As agent, it is normal for the surveyor to arrange insurance; pay premiums; and/
or assist the Client, or tenant, with claims. Generally speaking, it is highly possible that
property managers will provide some sort of regulated activity as specified under the
Financial Services and Markets Act 2000 (FSMA).

It is a criminal offence to carry on regulated activities by way of business, if you
are not either:

authorised by the Financial Conduct Authority direct; or

an Appointed Representative of an FCA-authorised firm; or
regulated by a Designated Professional Body such as RICS through their DPB

scheme.

The DPB scheme run by RICS is intended to provide a simple and cost-effective
means for RICS members to meet the statutory requirement to be regulated for
insurance-related business.

2 What is the ‘by way of business’ test?

Authorisation to carry out insurance-related regulated activities is only required if regulated
activities are conducted ‘by way of business’ and ‘for remuneration’. If you provide
insurance-related services as part of wider property management services you are

likely to be carrying on those activities ‘by way of business’. You will be carrying on the
activities ‘for remuneration’ if you receive any form of direct or indirect payment, benefit or
consideration in relation to the services. In practice, if you are carrying on any insurance
related regulated activities as part of your business as a property manager, the ‘for
remuneration’ test is likely to be met.

Note that remuneration for insurance activities may well arise even if you are not paid
separately or specifically for particular regulated activities. For example, if they are part of
the service provided under your terms of business (or conditions of engagement) and your
management fees are calculated as a percentage of the rental/service charge income,
that will be sufficient to constitute remuneration.

In addition, remuneration is not restricted to payment received from the person who
benefits from the regulated activity per se. Being paid commission from a broker or
insurance company in respect of your Clients’ completed insurance contracts or policies
will constitute remuneration for these purposes.

3 What are regulated activities in relation to
general insurance work?

a. Dealing in insurance contracts as agent

This may arise, for example, where a property manager, managing agent,
representative or someone else within the company/firm, acting for the Client
commits the Client to enter into an insurance contract, for example by accepting

a quotation from an insurance company or an insurance broker on a Client’s
behalf. Committing an insurance company to providing insurance for a prospective
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policyholder (this may arise where an intermediary has a delegated authority from an
insurer) is also a regulated activity under this heading.

Arranging (bringing about) deals in insurance contracts

A person brings about a contract of insurance if their involvement in the chain of
events leading to the insurance policy or contract is important enough that, without
it, there would be no policy. Examples include negotiating the terms of the insurance
contract on behalf of the customer, or assisting in the completion of a proposal form
and sending it to the insurer.

Making arrangements with a view to transactions in insurance contracts

This activity contrasts with 3 a. and b. in that it is not limited to instances where
involvement actually results in an insurance policy or contract being concluded. It
includes the activities of persons that help policy holders fill in or check applications
or proposal forms and situations where a person introduces Clients to an
intermediary or broker for advice or assistance.

Assisting in the administration and performance of a contract of insurance

This activity relates, in broad terms, to activities carried on after the policy has come
into force, in particular in the event of a claim, where you act on behalf of either the
property owner or the tenant/leaseholder in the discharge of their responsibilities
under the insurance contract. This may include notifying a claim, providing evidence
direct to the insurers, claim managers or loss adjusters in support of the claim and/or
helping to negotiate its settlement.

Note that this activity is centred on direct communications and negotiations with the
insurers or their representatives on behalf of the policy holder/beneficiary. If you are
only providing information to the property owner to help him/her to make a claim,
that in isolation is unlikely to amount to a regulated activity.

Additionally, advising insurers on the property owner’s behalf of mid-term changes
to a policy (for example the addition or removal of a property, or a change in the risk)
may amount to this regulated activity.

Note that the activities mentioned are regulated activities whether or not you had any
part in arranging the insurance policy under which the claim, notification, etc. arises.

Advising on insurance contracts.

For advice to fall within this provision it must:

i. relate to a particular contract of insurance;
ii. be given to a person in their capacity as an insured or potential insured;

iii. be advice intended to result in a particular action or change (and not just
information or interpretation); and

iv. relate to the merits of a person buying, selling, subscribing for or
underwriting (or exercising any right to do so) a contract of insurance.

Typically, you will be advising in this sense when you advise a Client on which of a
range of quotations to accept for a particular insurance requirement.

Agreeing to carry on any of the activities in a) - e)

Entering into a legally binding agreement to provide services that consist of regulated
activities is also a regulated activity. Here it is the timing that is important: you will
need to have your authorisation in place before you bind yourself or your firm to carry
out regulated activities.

There are a number of activities that surveyors undertake that may arise in connection
with insurance, but which do not involve the regulated activities of advising on or
arranging insurance contracts, or negotiation of claims. These are not regulated
activities and do not require FCA authorisation or a DPB Licence.
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q Which surveying services related to
insurance fall outside the scope of requlated
activities?

a. Provision of information

Providing factual information (e.g. information about the property) either to your
Clients or passing the same to their brokers or insurers is outside the scope as long
as you are not giving advice or recommendations on specific policies or sending
proposal forms, etc. direct to brokers or insurers with a view to the Client arranging
insurance with them.

b. Professional appraisal

Providing ‘professional appraisal’ to a Client. This would include, for example,
providing re-instatement cost calculations to your Clients or their lenders or writing
specifications and estimates for repairs.

c. Dealing with incidents that involve or may involve a claim

Arranging emergency repairs, reinstatement works, etc. following an incident that
gives rise to a claim on a policy.

5 Questions and answers - regulated activity
scenarios

Q. As a residential managing agent, | have negotiated favourable terms with

an insurer for a landlord policy covering contents, rent free periods and legal
fees. I fill in the proposal forms, and sign on behalf of my Client. Do | need to be
regulated?

A. Yes, there are at least two separate regulated activities being performed. These are
‘arranging (bringing about) deals in insurance contracts’ see 3b and ‘dealing in insurance
contracts as agent’ see 3a). If you are recommending the policy to your Client the
regulated activity of advising may also arise.

Q. If | assist my Client with notifying a claim to an insurer is this a regulated
activity?

A. It will depend on the ‘assistance’; if you phone the insurance company to notify the
claim on behalf of the Client this is likely to fall within 3d. However, if you only pass on the
insurers’ phone number to the Client or the tenant for them to phone, it does not.

Q. If | help a Client fill in a claim form is this a regulated activity?

A. Yes, this falls into category 3d. Assisting in the administration and performance of a
contract of insurance.

Q. My Client asks me to advise which policy to choose from a selection of
proposals they have received, if | advise, will this be considered a regulated
activity?

A. Yes, as you would be advising your Client on the selection of a particular policy, see 3e.
However, if you simply provide the Client with further information about what is covered by
each of the proposals, without giving an actual or implied recommendation, this is unlikely
to constitute regulated advice.

Q. We do not receive commission on the building policies our landlord/Clients
take out, but the broker that we recommend ‘likes doing business with us’ and
gives us a substantial discount on our own office and professional indemnity
insurance policies. Does that mean the services to the Clients are a regulated
activity?

A. Yes, please see the ‘by way of business’ test. You receive economic benefit arising
from your Clients’ policies, and if you are instrumental in arranging the policies, this is likely
to amount to a regulated activity.
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6 Questions and answers - non-requlated
activity scenarios

Q. My Client asks for advice on the levels of cover needed for building policies,
is that a regulated activity?

A. Not if it is only a request for the re-instatement costs, for the Client to arrange their own
insurance, and you have no other involvement with the insurers and do not give advice on
the choice of a specific policy.

Q. I receive my Client/landlords’ insurance policies and send them to the
tenants for information. Is this a regulated activity?

A. No, as you are simply passing on information.

Q. | act for a landlord Client whose properties are let on full repairing and
insuring basis. The tenants deal with any insurance issues but | check the sums
insured are correct and keep copies of the policy schedules on file in case of
any future queries. Is this likely to be regulated?

A. It is unlikely that this will be a regulated activity if the tenant deals with all insurance
issues themselves.

Q. My Client, the landlord, arranges his insurances himself, and passes the
policy schedules to me, so | can collect the premium money as part of the
tenants’ service charges. Is this a regulated activity?

A. Collecting premium money as part of rent and/or services charges is not, without
more, an insurance related regulated activity. However, you should ensure that where

this service is provided, any monies collected are collected as agent of the landlord, i.e.
once the tenants have paid the money to you, the tenant's obligation to the landlord is
discharged. If you do not have a formal arrangement where you are appointed as the
agent of the landlord, you may be undertaking the payment services activity of money
remittance, for which you would need to be registered or authorised by the FCA (either as
a small payment institution or an authorised payment institution). If you are in any doubt
whether you are acting as agent for the landlord, you should seek independent legal
advice.

Q. I’'m not sure if what | do is classed as a regulated activity?

A. Further guidance can be found within the guidance for the DPB scheme. The guidance
is available on our website www.rics.org/dpb You can also contact us direct, but it is likely
that if you have studied the guidance RICS has released, this is the best advice we can
give.

Information is also available from the FCA website. Chapter 5 of the FCA’'s Perimeter
Guidance Manual (PERG) contains detailed guidance on regulated activities connected
with insurance distribution.

Ultimately, if you remain uncertain, you should seek legal or other professional advice as
to whether what you do requires you to be regulated.
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Appendix E: Additional guidance
to Firms holding a DPB Licence
on status disclosure and terms
of engagement for general
iInsurance distribution work

1 Introduction

Schedule 1 of the DPB Rules and DPB guidance (paragraph 42) set out the requirement
on Licensed Firms to provide their Clients with terms of engagement setting out the

service to be provided. You should ensure that you have read through those documents
(which can be found at: www.rics.org/dpb) before preparing your terms of engagement.

This help sheet deals with the information to be provided before the Firm first conducts
any general insurance distribution work for its Client. Please see Appendix B for a help
sheet on demands and needs for guidance on the information to be provided at the time
of each individual insurance transaction.

2 Practical guidance

It is key that a Firm’s terms of engagement are clear and reflect accurately the scope of
the service to be provided. The Client should be in a position of fully understanding what
service the firm is providing them.

RICS recommends that Firms should review, from time to time, their terms of engagement
documentation taking into account any feedback from Clients (including complaints) and
others, such as insurers.

Below is a quick reference checklist of the type of information that should be included in a
Firm’s terms of engagement.

3 What information should be included in terms
of engagement? [DPB Rules, part 2, section 3]

a. Contact information

Have you provided your Client with information about the Firm’s name and contact
details including who will be conducting business on behalf of the Client (and where
appropriate, who will be responsible for its overall supervision)?

b. Information about the nature of the service that the Firm is providing

Have you clearly stated the basis on which you will provide general insurance
distribution services? For example, will the Firm restrict itself to providing information
and arranging insurance as instructed by the Client or will the Firm provide the Client
with advice and a recommendation on the choice of specific insurance contracts?

Suggested wording could include:

‘We can arrange insurance cover to meet your insurance requirements. We will if
required provide you with information about insurance products available, but we
will not provide advice or a recommendation: you will need to make your own choice
about how to proceed.’

Or:

Effective from July 2018 29



30

Guidance for the Designated Professional Body Rules

Effective from July 2018

‘We can arrange insurance cover to meet your insurance requirements. We will if
required provide you with advice and a recommmendation after we have assessed your
insurance needs’.

Have you outlined whether the information or advice and recommendation that the
firm will provide to the Client will be based on a ‘fair analysis’ of the market, form a
limited number of insurers or from a single insurer only? Where the Firm operates

by using a limited number of insurers or a single insurer, it must state whether it is
contractually obliged to limit its choice in this way (i.e. is ‘tied’ to a single insurer or a
range of insurers). It must also tell the Client that they may request a list of the insurers
with which it conducts or may conduct business.

Suggested wording could include:

‘In providing information [/advice and recommendations] on the basis of a
“fair analysis” of the market to source an appropriate insurance policy for your
requirements based on the information that you have provided.

[Please note that a “fair analysis” requires consideration of a sufficiently large number
of contracts available on the market to enable an informed recommendation to be
made on which contract would be adequate to meet the Client’s needs. This requires
a good knowledge of what is available right across the market — it is unlikely that

you can claim to offer a “fair analysis” service if you only deal with a relatively small
selection of insurers.]’

Or:

‘We provide information [/advice and recommendations] based [on products available
from a limited range of insurers with whom we commonly do business. Please do

let us know if you would like a list of these] [only on products available from ABC
Insurance Ltd].

[Although we have chosen to limit our choice in this way, we are not contractually
obliged to deal only with [these insurers] [ABC Insurance Ltd] or [We are contractually
obliged to deal only with [these insurers] [ABC Insurance Ltd]’.

Information about the Firm’s regulatory status

Have you explained your Firm’s status using the standard paragraph required by the
FCA as set out in DPB Rules, part 2 section 3 f(i)?

‘This Firm is not authorised by the Financial Conduct Authority. However, we are
included on the register maintained by the Financial Conduct Authority so that we
can carry out insurance distribution activity which is broadly advising on, selling,

and administration of insurance contracts. This part of our business, including
arrangements for complaints or redress if something goes wrong, is regulated by the
Royal Institution of Chartered Surveyors (RICS). The register can be accessed via the
Financial Conduct Authority website www.fca.org.uk/register’

Information about connections with insurers

If appropriate, have you disclosed any connection (in terms of ownership or voting
rights) with an insurer? This needs to be done if you have 10% or more of the voting
rights in the insurer or an insurer has 10% or more of the voting rights in your firm.

Complaints and compensation arrangements

Have you provided details to your Client about what to do if they want to make a
complaint, including access to redress? Have you identified whether you are covered
by RICS’ Client Money Protection Scheme?

(For further information on complaints please see the redress information sheet at:
WWW.rics.org/dpb).

Suggested wording could include:
‘If you wish to make a complaint, please contact us at ...

The firm will handle your complaint in accordance with RICS’ Complaints Handling
Procedure. A copy of this is available on request.
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We are covered by RICS’ Client Money Protection Scheme. You may be entitled
to compensation through that scheme if we cannot meet our obligations. This will
depend on the type of business and the circumstances of the claim.’

Maintaining a copy of the terms of engagement/business

Have you kept a copy of the terms of engagement/business signed by the Client (or
an unsigned copy if the Client has not returned a signed copy)?

The Insurance Distribution Directive requires that the Client must be given the terms
of engagement in a ‘durable medium’. See definition of ‘durable medium’ in the DPB
Rules.

Disclosure of commission

A key requirement of the DPB scheme is that the firm must account to its Clients

for all fees, commission and other benefits obtained through general insurance
distribution activity. This is outlined in the DPB Rules and supporting guidance (the
key reference is at paragraph 49(iv) of this guidance) and additional guidance can be
found on this at: www.rics.org/dpb. The Client must be informed in writing about the
commission, which must be remitted to the Client, unless the Client has specifically
given their informed consent, in writing, that the firm may retain the commission.

Please note that it is not sufficient for a firm to cover the commission issue in their
general terms of engagement. You will need to have specific arrangements in
place to document the disclosure of commission process. However, it would seem
appropriate to make reference to that process within your terms of engagement.

For further information please refer to the disclosure of commission help sheet at:
www.rics.org/dpb
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Appendix F: Additional guidance
to Firms holding a DPB Licence
on the treatment of commission

1 Introduction

The DPB guidance sets out the requirement on DPB Licensed Firms to account to their
Clients for any pecuniary advantage or other reward received from any other person other
than the Client in connection with DPB.

2 Regulated activities

A number of questions have arisen as to the practical implications of complying with this
requirement. This guidance attempts to explain the background to the requirement and to
answer the more common questions about compliance. If it does not cover your query,
please contact us for more help.

3 Background

Under the Financial Services and Markets Act (FSMA) 2000, a firm can only be an exempt
professional firm under a DPB scheme if it accounts to its Client for any pecuniary reward
or other advantage arising out of regulated business done for that Client. FCA consider
this requirement to mean that the firm ‘must hold to the order of its Client’ and any such
reward or advantage. In the context of the RICS DPB scheme, ‘reward or advantage’ will
include any kind of fees, commission from brokers or insurers, including commission on
insurance renewals.

In simple terms, this means that a DPB Licensed Firm must treat any commission

or similar payment it receives as belonging to its Client. The Firm may only retain the
commission for itself if it discloses the amount to the Client and the Client consents to the
Firm retaining the commission. In the absence of consent, the commission must be paid
to the Client. The consent must be specific and informed by knowledge of the amount:

it is not sufficient to rely on a general provision, for example, in a terms of business
agreement. The informed consent from the Client must be in writing.

This requirement is a fundamental condition for the DPB exemption in the FSMA under
which the RICS DPB scheme operates. It is not simply an RICS requirement; it is a matter
of law. The FCA looks to the DPBs to ensure that the requirement is observed.

It is important to understand that the requirement is about ownership of commission; it is
not simply a requirement about disclosure.

q Practical guidance

The RICS DPB scheme is intended for professional Firms when they provide insurance
services incidental to or complimentary to their core professional service.

If a Firm wishes to undertake regulated activities for commission then, in principle, the
RICS DPB scheme route is not appropriate. Against this background, DPB firms have a
number of considerations and options for dealing with insurance commissions:

a. firms whose practice has been to charge a fee for insurance-related work and to remit
any commission to the Client will not, of course, have to make any change to their
arrangements;

b. unless they already operate a regime of full disclosure and specific consent, Firms
now regulated by the RICS DPB scheme that have previously retained commissions
will need to change their practice. Such Firms have essentially two options:
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i. to change their terms for insurance work such that all insurance work
becomes fee-based, with any commissions due being remitted to the Client;
or

ii. to disclose to the Client the amount of all commissions received in respect of
insurance business for the Client, and to obtain the Client’s specific consent
to the firm retaining these amounts.

c. for specific consent, Firms should either:

advise the Client on each occasion you arrange insurance what com-
mission you will receive (or have received) for the transaction and seek
specific consent, in writing, on each such occasion; or

explain to the Client that you will receive commission which you will
hold to the Client’s order; that you will provide a statement from time to
time (perhaps when billing the Client for their fee) and seek at that point

their specific consent, in writing, to retain the commission.

It will be important that you keep accurate records of disclosures made and the informed
consent of your Client. This will be one of the checks undertaken by RICS in monitoring
firms regulated via the DPB scheme.

S Questions and answers

Q. What should we do if we don’t know the amount of commission we will
receive?

A. If at the time of disclosure, it is not possible to ascertain the precise amount of specify
accurately the basis on which commission will be calculated then you should give an
approximation. The Client should be advised of the precise amount when known.

Q. Why do we have to get the informed consent of our Clients?

A. This requirement is a fundamental condition for the DPB exemption in the FSMA under
which the RICS DPB scheme operates. It is not simply an RICS requirement; it is set out
in the FSMA.

Q. What if, despite our best attempts, we cannot obtain our Client’s informed
consent?

A. In the absence of informed consent, the commission must be given to the Client.

Q. What should we do with the commission while waiting for the Client to
provide their informed consent?

A. As a practical measure, RICS recommends that you keep the commission in a Client
account and if, after a period of three months, you have not received the Client’s informed
consent, you should pay the commission to the Client. Please note that RICS Rules of
Conduct for Firms regarding Clients’ money will apply here.

Q. Many of my Clients will just be annoyed by my writing to them and asking
them for a response on the treatment of commission point.

A. You will need to explain to your Clients that you are writing to them because of the
change in your regulatory status and the obligation to account to them for commission.
If you believe your Clients will not welcome requests to give specific consent, you may
want to consider altering the terms of business so that you charge an appropriate fee for
insurance work, and then pay all the commission to your Clients. This will avoid the need
for seeking consent and therefore reduce correspondence.

Q. But | don’t receive any commission for placing insurance.

A. If you do not receive any commission (whether monetary or non-monetary benefits
received from the insurer or broker) for your general insurance distribution activities for a
Client there is clearly then no requirement to gain any informed consent from the Client.
You may nevertheless want to consider making it clear to the Client at the time you
arrange insurance that you do not receive commission.

Q. Are FCA-regulated firms subject to the same requirement?
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A. All FCA regulated firms are required to disclose the amount of any fee or commission
payment to the Client. In addition, the activities undertaken by FCA-regulated firms are
subject to a fuller range of FCA requirements, including financial requirements, and a
different overall set of checks and balances applying to their relationship with their Clients.

Q. The whole commission point is just over the top.

A. The requirement is there because firms operating under a DPB scheme are exempt
from direct FCA regulation. The obligation to account for commission in this way must be
weighed against the advantages of being regulated via the RICS DPB scheme — a scheme
that is far more tailored to how chartered surveyors work, is more proportionate and cost
effective when compared to the FCA regime.

Transparency of fees and benefits is not a new concept for RICS members.
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Appendix G: Additional guidance
to Firms holding a DPB

Licence on Insurance Product
Information Document (IPID]

In every instance, whether the Client has received advice or not, information
in the form set out below must be provided to the Client. The responsibility
for producing the IPID lies with the manufacturer of the insurance product
as determined by the IDD, but it is your responsibility to ensure that the
information set out is correct and consistent with the Client's demands and
needs.

A firm dealing with a commercial customer:

a. may choose to provide some of or all of the appropriate information in an
IPID, a policy summary or a similar summary if it considers this to be a
comprehensible form in which to provide that information; and

b. should include the IPID information (regardless of whether an IPID itself is
provided).

The IPID should generally not exceed 2 sides of A4 paper (and never more than
3).
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Xxxxx Insurance

Insurance Product Information Document

Company: <Name> Insurance Company Product: <Name> Policy

[Statement that complete pre-contractual and contractual information on the product is provided in other documents]
What is this type of insurance?

[Description of Insurance]

What is insured? A What is not insured?
I v 00 X X000¢
X0 X X000
o Xoox X Xooxxx
o XXRXX M X000
o 0K X X000
X000
ViR Are there any restrictions on cover?
v 00 m T X000
X000 1 S
o XXX ' .
X000 ' st
v/ oo ' Koo
v !

Where am | covered?
@  X0000x

| What are my obligations?
D oo
‘ —  Xxxxxx
—  Xxxxxx
— XXX

When and how do | pay?
X000

E When does the cover start and end?
X000

m How do | cancel the contract?
X000

36 Effective from July 2018



rics.org/regulation

Appendix H: Additional guidance
to Firms holding a DPB Licence
on the general principle to
always act honestly, fairly and
professionally in accordance
with the best interests of the
Client

The IDD requires insurance distributors to always act honestly, fairly and professionally

in accordance with the best interests of the Client. This is known as the Client's

best interests rule. This rule requires Firms to put the interests of the Client above alll
other things including their own interests. For example, a Firm should always make
recommendations based solely on whether the product is the most suitable for the Client
and not recommend insurance products on the basis of a higher commission or fee
arrangement. The requirement to place the interests of the Client above all other things, is
intended to drive better behaviours resulting in better outcomes for Clients.

The Clients best interest rule incorporates:
1 Firms’ communications with Clients; and

2  staff remuneration and incentive schemes.

All marketing communications issued to Clients must be clearly identifiable as such and alll
documentation issued to Clients should be clear, fair and not misleading. Communications
should be written in plain English and Firms should avoid technical jargon and, where this
is not possible, explain any technical terms in plain English.

Clients should not be overloaded with information — information should be specific and
relevant. Firm's should ensure that Clients are provided with all the relevant information in
good time and before the conclusion of the contract, to enable them to make an informed
decision (regardless of whether the Client is being provided with advice or not).

When dealing with a Consumer, you must provide a Client with a copy of the IPID in the
prescribed form (see Appendix G).

When dealing with a commercial customer the firm:

a. may choose to provide some of or all of the appropriate information in an IPID, a
policy summary or a similar summary if it considers this to be a comprehensible form
in which to provide that information; and

b. should include the IPID information (regardless of whether an IPID itself is provided).

As a further limb of acting in the best interests of the Client, the IDD provides:

a. that any staff carrying on insurance distribution activities are not remunerated, or
remunerate or assess the performance of any members of staff in a way that conflicts
with their duty to act in accordance with the best interests of its Clients; and

b. it does not make any arrangement by way of remuneration, sales targets or otherwise
that could provide an incentive to itself or its employees to recommend a particular
insurance product to a Client when the insurance distributor could offer a different
insurance product which would better meet the Client's needs.
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The FCA has considered remuneration and commission schemes across the financial
services industry and has issued many communications. The IDD echoes the thoughts
and concerns already expressed by the FCA.

The way sales staff are paid can inevitably influence how and what they sell to consumers
and can encourage a culture of miss-selling. Incentives may also be used to skew sales to
more profitable products. From another perspective, requiring staff to meet sales targets
can also result in a risk of miss-selling.

While Firms may wish to incentivise their staff, this should not be at the expense of the
Client. Clients must be confident they are being sold a product for the right reasons
rather than just because it adds to the profits of the firm or individual sales person’s pay.
Firms who chose to retain incentive schemes/commissions or sales targets, are entitled
to do so, but should assess any potential risk of mis-selling to Clients and put in place,
appropriate governance and controls to monitor and oversee the arrangements to ensure
that Clients best interests are protected. In undertaking the risk assessment, Firms should
consider the types of product, the method of distribution, whether sales are advised or
non-advised and whether the sales are face to face or at a distance. In addition, Firms
should consider what management information is available to them to mitigate any
potential risk of miss-selling, which could include reviewing and monitoring:

1 number of cancellations in the cooling off period, without a genuine reason for the
cancellation;

2 individual employees selling higher numbers of products than their colleagues
without any clear reason for doing so;

3 complaints;
4 claims processing/claims rejected; and

5  Client retention.

Where issues are identified, Firms must respond appropriately.

Further information

RICS Regulation

t +44 (0)20 7695 1670

e regulatorycompliance@rics.org
W WWW.rics.org/dpb

The information in the guidance contains views expressed by RICS and should be read in
conjunction with the RICS DPB Rules and guidance documents. However, these views do
not constitute legal advice and cannot bind a court of law.
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