Property Journal
INC OR P ORAT I N G T HE C O M M ER C I AL P R O P E RT Y J O URNA L,
R ESID E N T I A L P ROP ERT Y J O U R N A L A N D P E RSO N AL P ROP ERT Y JOURNA L

Conflicts
of interest
Ensuring confidence in ethical practice
COMMERCIAL

RESIDENTIAL

PERSONAL PROPERTY

Held to account

Legal-eyed

House insurance

How new lease-accounting
standard will work

Understanding issues for
building pathology surveys

Is it ethical for auction
houses to give guarantees?

PG.

31

PG.

36

PG.

52

PG.

8

December 2016 /
January 2017

rics.org/journals

The Party W
all Act Expla

THE

ined

PARTY
WALL
A
C
T
EXPLA
INED

Promoting Ex
cellence
in Party Wall
Practice
since 1974

A COMMEN
TARY ON T
HE
PART Y WA
LL ETC. AC
T 1996

Third Edition

The Pyramu

s & Thisbe C

lub

Third Edition

The definitive guide to understanding

The Party Wall etc. Act 1996
and your professional responsibilities
surrounding party wall matters
Order your new edition today
www.partywalls.org.uk

Pyramus & Thisbe Club
Promoting Excellence in Party Wall Practice Since 1974

For more information on party walls: T: (028) 4063 2082

info@partywalls.org.uk

UPFRO NT
CONT E NTS

RI CS P RO PERT Y
JOUR NAL

contents
C ON TACTS

UPFRO NT

COMMERCIAL

5
Time for governments
to get building?

Editor: Claudia Conway T +44 (0)20 7695 1605
E claudiaconway@rics.org
Advisory group: Paul Bagust (RICS), Nicholas Cheffings (Hogan
Lovells), Hannah Davis (Faithful+Gould), Martin Francis (BNP Paribas),
Fiona Haggett (RICS), Simon Hooper (Edward Symmons), Vivien King
(Malcolm Hollis), Milton McIntosh (Excello Law), Nigel Sellars (RICS)

With central banks running out of
ammunition, is it time for a fresh
approach asks Simon Rubinsohn?

6
Update

Editor: Jan Ambrose T +44 (0)20 7695 1554
E jambrose@rics.org
Advisory group: Mike Basquill (RICS), Andrew Bulmer (RICS),
Paul Cutbill (Countrywide), Julian Davies (Earl Kendrick) Graham
Ellis (RICS), Chris Rispin (BlueBox Partners), Philip Santo (Philip
Santo & Co)
PERSONAL PROPERTY
Editor: Claudia Conway T +44 (0)20 7695 1605
E claudiaconway@rics.org
Editorial advisor: Nigel Sellars
Property Journal is available on annual subscription.
All enquiries from non-RICS members for institutional
or company subscriptions should be directed to:
Proquest – Online Institutional Access E sales@proquest.co.uk
T +44 (0)1223 215512 for online subscriptions or
SWETS Print Institutional Access E info@uk.swets.com
T +44 (0)1235 857500 for print subscriptions
To take out a personal subscription, members and non-members
should contact licensing manager Louise Weale
E lweale@rics.org
Published by: Royal Institution of Chartered Surveyors,
Parliament Square, London SW1P 3AD
T +44 (0)870 333 1600 T +44 (0)24 7686 8555 W www.rics.org
ISSN: ISSN 2050-0106 (Print) ISSN 1759-3395 (Online)
Editorial and production manager: Toni Gill
Sub-editor: Matthew Griffiths
Designer: James Tuthill
Advertising: Emma Kennedy T +44 (0)20 7871 5734
E emmak@wearesunday.com
Printed by: Page Bros

Journals
online
Increasing numbers of members are choosing to view their journals
as downloadable pdfs, instead of paper publications, by changing
their member preferences on the RICS website. Regular emails inform
members when the pdfs of the latest journals are available.
While helping RICS to reduce its carbon footprint, viewing the
journals online provides you with the same technical information in a
format that is quick and convenient to read on screen.

Christina Hirst explores upcoming
revisions to the APC and routes to
chartered status

14
I beg to differ

The practice and philosophy of
dispute resolution are scrutinised
by Carrie de Silva

8
Clarity on conflict

RESIDENTIAL

Design by: Redactive Media Group

13
Growing new routes

Nigel Sellars looks at RICS’
preparation of a new professional
statement on conflicts of interest

10
Crowd control

What is the appeal of property
crowdfunding, where is it heading
and what impact could it have
on the market and professional
services, wonders Fred Bristol?

16
Legal Q&A

Legal experts answer common
queries

18
Taxing times

Robert Walker considers rules
for “profits from trading and
developing in UK land” announced
in George Osborne’s last budget

11
Diverse and dynamic

Lucile Kamar sets out the case
for a more diverse and dynamic
workforce, and looks at how RICS
is helping to make it a reality

C

CO MME RCI A L

20
Out of the frying pan

28
Greener together

22
Redefined responsibilities

29
Determination gets
you through

Is the “Check, Challenge, Appeal”
system for ratepayers any better
than what it replaces, asks
Rob Gurney-Smith?

RICS members should make
sure they understand legislative
changes that affect those
arranging insurance on behalf of a
client, advises James King

24
Trading places

Online retail may have changed
high streets forever, but the 2017
revaluation can offer some hope
to secondary locations, as
John Menzies reports

26
Getting to grips with
lending risk

Sustainability in real estate is
finally being taken seriously, says
Jessica Pilz, but lenders need to
keep pace with this progress

Claudia Conway explains how a
strategic alliance enabled the first
energy-positive building renovation
in the world

Christopher Sullivan discusses
alternative ways of resolving
dilapidations disputes

30
On the same frequency

A new partnership aims to unify the
facilities management profession
and elevate its status around the
world, writes Paul Bagust

31
Held to account

Michael Evans and Daniel
Miller explain what a new
lease-accounting standard means
for commercial property

To change your preferences, visit www.rics.org/mydetails

DECEMBER 2 016 / J A NU A R Y 2 017

3

RICS P R OP E RT Y
JOU RN A L

UPFRONT
C O N T EN TS
Property Journal
IN C O R PO R ATIN G THE C O MME R C IAL PR O PERTY JO UR N AL ,
R E S IDE N TIAL PR O PE RTY JO UR N AL AN D PE RS O N AL PR O PERT Y J O U RNA L

contents
R

36
In the eyes of the law

44
Always read the small print

38
Made to measure

45
It’s good to talk

Fiona Haggett outlines the
concept of residential valuation
and the International Property
Measurement Standards

40
Some serious considerations
Peter Foulds looks at the true
costs of running a house in
multiple occupation

RESIDENTIAL

Held to account

Legal-eyed

House insurance

Understanding issues for
building pathology surveys

Is it ethical for auction
houses to give guarantees?

PG.

31

PG.

36

PERSONAL PROPERTY

PG.

PG.

8

December 2016 /
January 2017

rics.org/journals

52

Front cover:
© IKON

P

RES I DE NTI AL

In the first of two articles, Michael
Parrett considers the legal issues
for building pathology surveys

Conflicts
of interest
Ensuring confidence in ethical practice
COMMERCIAL
How new lease-accounting
standard will work

PE RSO NA L PRO PE RT Y

Tom Ansell and David Richards
confirm the importance of the
principle “buyer beware”

Stephen Brown emphasises the
benefit of good communication for
estate agencies

46
Leave it to the experts

Electrical safety must remain the
domain of the skilled electrician,
says Paul Collins

42
Right to reply

Responding to members’
comments, Jeremy Blackburn
explains the rationale behind
RICS housing policy

50
Business is booming

Claudia Conway reports on the
latest Art Business Conference
in London

52
Best of both worlds?

Auction house guarantees are
proving controversial. Rebecca
Foden looks at the opportunities,
risks and arguments

Property Journal is the journal of the Arts & Antiques, Commercial Property, Dispute Resolution,
Facilities Management, Machinery & Business Assets, Management Consultancy, Residential
Property and Valuation Professional Groups
While every reasonable effort has been made to ensure the accuracy of all
content in the journal, RICS will have no responsibility for any errors or
omissions in the content. The views expressed in the journal are not
necessarily those of RICS. RICS cannot accept any liability for any loss or
damage suffered by any person as a result of the content and the opinions
expressed in the journal, or by any person acting or refraining to act as a result
of the material included in the journal. All rights in the journal, including full
copyright or publishing rights, content and design, are owned by RICS, except
where otherwise described. Any dispute arising out of the journal is subject to
the law and jurisdiction of England and Wales. Crown copyright material is
reproduced under the Open Government Licence v1.0 for public sector
information: www.nationalarchives.gov.uk/doc/open-government-licence

4 DECEMBER 2 0 1 6 / J A NU A R Y 2 0 17

UPFRO NT
OP I NI ON

RI CS P RO PERTY
JOUR NAL

Time for
governments to get
building?

I

With central banks running out of ammunition, is it time for
something different asks Simon Rubinsohn?

It may seem hard to believe,
but it is fast approaching a
decade since the onset of the
global financial crisis. What
is arguably more astonishing
still is that the ramifications
of the crisis continue to
weigh heavily on both the
actions of policymakers
and, increasingly, in political
discourse around the globe.
The most visible evidence
of the former is in the ongoing
actions of central banks. In
the UK, we now have interest
rates of just 0.25% and a
well-established quantitative
easing programme, which
involves the Bank of England
accumulating gilts to push
liquidity into economy.
These have been
supplemented in recent
months by the purchase of
specific corporate bonds,
albeit with only the debt
of companies that make
a material contribution to
economic activity being
eligible for this.
But the story is not that
different elsewhere in the
world. Europe is currently
getting to grips with the

concept of negative interest
rates, especially in Germany,
while in Japan, this approach
has recently been stepped up,
most notably with the central
bank explicitly aiming to
overshoot its inflation target
of 2%.
It is true that in the USA
speculation persists about a
modest tightening in monetary
policy, but this has been the
case throughout 2016 and the
Federal Reserve continues
to find reasons not to do so,
despite an unemployment rate
of less than 5%.
Central banks are still
very much at the forefront of
the effort to push the global
economy into what the Bank
of England’s Governor Mark
Carney described a couple
of years back as “escape
velocity”. Nevertheless, there
are growing concerns, which
I share, about the diminishing
returns from overreliance on
monetary policy, even with
the possibility of ‘helicopter
money’ round the corner.
The shock value of the
unconventional lies in
the distant past, and the
incremental adjustments
that have followed appear
sufficient to keep the
economy ticking over but not
very much more.

Move to fiscal policy
Against this backdrop, it is
perhaps not surprising that
a number of international
bodies, including the IMF and
the OECD, are now making a
strong case for governments
to reconsider the role of fiscal
policy, and in particular capital
spending, in supporting
economic policy.
This represents a marked
shift in direction, and although
the rhetoric has yet to be
reflected in actions at the
level of individual countries,
it is clear that the debate is
moving forward. To put this
change in some perspective,
aggregate G7 public-sector
investment has fallen a hefty
10% in real terms since 2009.
The case for governments –
which have until now pursued
a policy agenda focusing on
debt reduction – to step up
does not appear difficult to
make. Financing costs are at
historic lows, infrastructure
needs are increasingly visible
and the global economy still
seems to lack the momentum
for fully fledged expansion.
Yet not everyone is convinced.
A common refrain is that
overindebtedness cannot be
cured by simply piling up more
debt on the existing stock
of outstanding borrowings.

Financing costs are at historic
lows, infrastructure needs are
increasingly visible

Debates continue about the
size of the multiplier effect
from additional government
spending, with some analysis
suggesting it may in some
circumstances be significantly
less than one.
Moreover, in a recent paper
highlighting the potential for a
higher capital spend, entitled
Bridging Global Infrastructure
Gaps (http://bit.ly/2dODuue),
the McKinsey Global Institute
acknowledges that “research
remains ambiguous at best
about the opportunity to
invest in infrastructure
for countercyclical fiscal
stimulus”.
Notwithstanding the
challenges that this presents,
my gut feeling is that Christine
Lagarde, Managing Director
at the IMF, is on the right
lines when she talks about
using “monetary, fiscal and
structural policies in concert”.
What we have seen to date
is a massive overreliance on
the first of these, which has
helped create huge distortions
in assets markets.
Adopting a more balanced
strategy may go some way to
easing these pressures, while
laying the foundations for a
more sustainable and inclusive
economic expansion.
That said, it would be
foolish to believe that pushing
the fiscal lever is a costless
and guaranteed way out of
our current predicament.
Huge challenges still lie ahead
for policymakers as we move
into 2017. b
Simon Rubinsohn is
Chief Economist at RICS
srubinsohn@rics.org
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UPDATE
DRC taskforce
RICS has set up a taskforce to determine
whether further guidance should be
issued on the use of the depreciated
replacement cost (DRC) method when
valuing specialist public-sector real estate
and infrastructure.
The cost of creating a product is not
a measure of its market value. However,
sometimes there can be a requirement
to value real-estate assets that have no
active market, for instance when there
is a lack of demand for such property in
its existing use other than from the party
using it, due to its specialist nature. Such
assets can include schools, hospitals,
libraries, museums and roads.
The DRC approach assumes that the
owner cannot buy another similar product
on the market, so it is necessary to
purchase a site and rebuild the property
to replace the original. The buyer would
not pay more to buy the property in
question than they would to construct
an equivalent new one, so this cost then
becomes the measure of value.
A simple representation of the
methodology is provided in Figure 1.
DRC is often referred to as being a
method of last resort, and it should only
be used in the event that other methods
such as comparison, investment or
profits do not give a reliable value; that

is, when there is no transactional market
evidence, no rental income or investment
potential, no opportunity to use the site
for development or no trading profit from
the building.
However, unusual public-sector assets
often need to be valued for statutory
purposes and therefore the DRC
approach is adopted by valuers working
in this specific area.
The feeling from stakeholders
involved in the valuation of public-sector
assets was that the current high-level
guidance principles in the RICS Valuation
– Professional Standards of January
2014 (the Red Book) under UKGN 2 are
generally fit for purpose.
However, as DRC cannot be
benchmarked against transactional
evidence, different valuers may interpret
and apply these principles in different
ways. This can lead to a wide range
of values for the same property, all of
which may still be in compliance with
the guidance, and this threatens to
undermine the confidence of the client in
the valuation profession.
In the public sector, where there is
arguably the highest use of DRC, we need
to ensure that there is greater clarity
and more detailed guidance to assist the
valuer. Areas of concern that have been
highlighted include:
b establishing the value of the “modern
equivalent asset” replacement site,

Figure 1
Calculating DRC
The cost of construction
less
an allowance for the age of the existing asset
and associated depreciation of value over time
plus
the cost of the site on which the asset stands
equals
depreciated replacement cost

specifically in relation to assets such as
schools and roads
b valuing associated assets such as
playing fields; for instance, should there
be an allowance for the inefficiency of
playing fields having to be on a different
site to a school?
b treatment of depreciation charges.
Therefore, RICS has invited a number of
parties, including the Chartered Institute
of Public Finance and Accountancy, the
National Audit Office, the Valuation Office
Agency, the Treasury and several private
firms, to join the taskforce to review the
guidance and start looking at a paper on
DRC valuation in the public sector.
n www.rics.org/valuation

Underwriting buy-to-let
The Prudential Regulation Authority (PRA) has recently
announced its expectations of firms’ underwriting standards
in the buy-to-let market, following a review of that market in
2015/16. The PRA intends to bring all lenders up to prevailing
market standards and guard against any slide during a period in
which firms’ growth plans could be challenged by the changing
economic landscape and the impact of forthcoming revisions to
the tax regime.
The PRA’s supervisory statement outlines its minimum
expectations as follows.
b Affordability assessments should take into account: borrower’s
costs, including tax liabilities; verified personal income, where
used by the lender; and possible future interest rate increases.
When setting the expectations for interest rate increases, the
PRA reviewed the prevailing standards and considered the

6 DECEMBER 2 0 1 6 / J A NU A R Y 2 0 17

impact of any future rate changes, then calibrated the stressed
rate accordingly.
b Lending to portfolio landlords, defined by the PRA as being
those with four or more mortgaged buy-to-let properties, should
be assessed using a specialist underwriting process.
b The PRA wishes to clarify that the provision in the Capital
Requirements Regulation that reduces the capital requirements
on loans to small and medium-sized enterprises by around 25%
should not be applied where the purpose of the borrowing is to
support buy-to-let business.
b The PRA will continue to monitor the market and look at the
way these standards affect new buy-to-let lending. The PRA will
also consider a thematic review in early 2018 to assess firms’
implementation of this supervisory statement.
n http://bit.ly/2e3tzNR

STANDARDS
International Standards
International Ethics Standards
Coming soon.
n https://ies-coalition.org/

IPMS Industrial
Coming soon.

Recently published
IPMS Residential

n https://ipmsc.org/standards/
residential/

UK Commercial Real Estate
Agency professional statement
n www.rics.org/
UKcommercialguide

Real estate management
professional statement,
3rd edition
n www.rics.org/
realestatemanagement

Rates blow for solar
The draft valuation figures for 2017
display an unexpectedly sharp hike
in the solar part of business rates for
organisations that use their own solar
rooftops. The proposed tax increase has
caused dismay in the solar industry and
across the green economy, says the Solar
Trade Association (STA).
Due to existing legislation, complex
Valuation Office Agency (VOA)
classifications mean owners of solar
panels are split into two classes: those
who mainly export power, and those who
use the majority of power on site.

Forthcoming

The STA has signed a memorandum
of agreement with the VOA following
work together on the fair treatment of
the former group. This means that most
solar systems exporting to the grid or via
a power purchase agreement to tenants
will see a decrease in their business
rates, reflecting falling costs and lower
rates of subsidy.
However, great concern remains over
the treatment of business and some
public-sector rooftops. Organisations
that own their solar panels and use
most of the power themselves, will see

The valuation of buy-to-let and
HMO properties guidance note
Conflicts of Interest
professional statement
n www.rics.org/standards

an increase of six- to eightfold in the
business rates they have previously paid
for solar. This threatens to damage the
commercial rooftop industry and sting
businesses taking action on climate
change, the STA claims.
n www.solar-trade.org.uk

HBF criticises housebuilding statistics
The government’s most publicised
measure of housebuilding excludes
around a fifth of all new-build
completions every year, according
to a report from the Home Builders
Federation (HBF). The Ghost Towns
report demonstrates that flawed
methodology and poor returns from
local authorities mean around 30,000 new-builds are not
counted in the official numbers.
The analysis shows that the housebuilding statistics released
quarterly and annually by the Department for Communities and
Local Government under-report new-build completions in 75%
of local authorities, with an average of 153 new homes going
unrecorded in each of those areas.
More than half of new-build homes in areas such as
Birmingham, Liverpool, Leicester and Salford, as well as many
London boroughs, are unaccounted for in the quarterly series.
As a result, a town equivalent to the size of Stevenage is being
‘lost’ every year.
The series of net supply of housing data is only published
once a year and drawn from more reliable sources closely linked

to the numbers that local authorities use for
determining their council tax base. It shows
that more than 181,000 homes were added to
the housing stock in 2014/15, the last numbers
available, of which 155,000 were new-build, a
figure that is up 20% year on year.
HBF executive chairman Stewart
Baseley said: “Housebuilding has increased
significantly in recent years, but the continual publication and
use of inaccurate statistics is painting a negative picture that is
undermining the progress being made in tackling the housing
shortage. The government’s housing policies and the industry
are delivering, and it is incredibly frustrating that official statistics
are not reflecting what is happening.”
The report also puts forward additional reliable indicators of
housing delivery, including the official council tax base statistics,
counting net additional homes at a later point in the year than
that covered by the net supply statistics, and the issuance of
energy performance certificates for new-build properties. Both
report that construction levels vastly outstrip the government’s
housebuilding statistics.
n http://bit.ly/2cT75kd
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Clarity on
conflict

R

Nigel Sellars looks at RICS’ preparation
of a new professional statement on
conflicts of interest

ICS is committed to providing
the highest professional
standards and a regulatory
framework that can respond
to the demands of the
evolving market, fostering an
environment that can support
innovative ways of working
and excellent services.
This requires a delicate
balance between maintaining
the public interest, through
robust professional standards with a clear regulatory
environment, and encouraging RICS-qualified professionals and
member firms to be competitive in their marketplaces. Without
public confidence in the professionalism of those who are
providing surveying services, the long-term value of the sector
will be jeopardised.
The surveying services market is changing and we, as a
self-regulating profession, have a pivotal role to play. We assure
professional competence, enhancing our status by providing
confidence to consumers and markets. Given the profession’s
commitment to best practice, the focus of our work must be on
improving guidance, competence and quality assurance rather
than regulatory enforcement.
It is important that we continue to provide an environment
allowing new member firms to be established. Existing members
also need to be allowed to grow, innovate and continue to
provide a range of competitive services to those who need them.
At the same time, consumer protection and the development
of the profession for the public advantage are at our core. Our
Royal Charter requires us to promote the usefulness of the
profession for the advantage of the public around the world.

guidance on conflicts in certain sectors, including the Conflicts
of Interest 1st edition guidance note for dispute resolution
practitioners, and specific commentary in the Red Book on
valuation. However, there are no currently agreed global
principles in this area.
Conflicts of interest cut across the profession regardless
of geography or specialism. If conflicts arise and are not
appropriately identified and managed, the integrity of the
profession and those in it are at stake. What constitutes a
conflict, and when should a professional step aside from acting,
or proceed with appropriate management systems in place?
As a regulator, we have to ask and answer these and related
questions. RICS wishes to ensure that all market participants,
members of the public and governments continue to regard our
members as setting the benchmark for fairness and quality in
the property sector.

Working group
To consider this area, RICS has drawn together a working group
that includes senior RICS staff, member firms of different types
and sizes, industry bodies such as the Association of Real Estate
Funds, the British Bankers Association, the Investment Property
Forum and the British Property Federation, as well as some of
our members’ clients, so as to represent stakeholder interests as
broadly as possible.
This group is chaired by an external solicitor with extensive
experience of conflicts issues in a variety of professional
contexts, and it has drafted, and been the main sounding board
for, the professional statement.

Professional engagement
Engagement with the sector is fundamental to the success
of any new guidance, to enable awareness, recognition and
ultimately adoption. RICS received in excess of 400 responses
to its conflicts questionnaire in autumn 2015 from trade

Existing RICS guidance
As the wider real-estate sector develops, the public protection
offered by our standards remains integral to everything
professionals do. The five Global Professional and Ethical
Standards are the foundation of the profession, as follows.
1. Act with integrity.
2. Always provide a high standard of service.
3. Act in a way that promotes trust in the profession.
4. Treat others with respect.
5. Take responsibility.
Aside from the overarching RICS Rules of Conduct, which
make specific reference to conflicts, there is currently targeted
8 DECEMBER 2 0 1 6 / J A NU A R Y 2 0 17
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associations, users of surveying services and practitioners
varying in size and location.
These demonstrated a range of opinions on how the
respondents interpreted “conflict”, the seriousness with which
it was viewed, and what should be done in response to such
situations arising. The divergence and strength of opinion
illustrated that, whatever form the eventual professional
statement takes, there will be those who disagree with it.
Nevertheless, the working group has debated this extensively
to ensure the statement itself is consistent and upholds the
integrity of the profession.
The professional statement will be a firm global foundation for
those RICS-qualified professionals who face a potential conflict
of interest. Such professionals and their clients should be clear
about what RICS views as a conflict of interest and what would
be considered a breach of the professional statement. The
statement will evolve through this continued consultation with
the public, consumers, practitioners and the wider profession.
Building on the autumn 2015 questionnaire and subsequent
stakeholder meetings between May and July 2016, we asked
practitioners and industry stakeholders from around the world to
consider the draft consultation document.
Downloads of the consultation and responses received both
reached record numbers, illustrating the strength of feeling
and interest in this area. Recurring response themes included
informed consent, information barriers and related firms, along
with sector-specific comments. We will use your views to
develop our global framework, providing clarity and consistency
across the industry.

Status
This proposed guidance will be global, and as a consequence
of its professional statement status will contain a blend of
mandatory and advisory elements. More detailed guidance and
the application of these principles in particular specialisms and

We assure professional
competence, enhancing our
status by providing confidence
to consumers and markets
geographies will be provided through the appropriate forum, if
applicable, in due course.
RICS-qualified professionals and member firms will be
subject to RICS regulatory discipline should they be found
to be negligent or acting without regard for the professional
statement. The statement will dovetail with the new International
Ethics Standards and will therefore have the appropriate status
in the RICS standards hierarchy.

Next steps
Following the close of the consultation, the working group has
considered all feedback received. At the same time, additional
meetings with key stakeholders have taken place. Appropriate
amendments are currently being made to the documents, with
continued engagement across all world regions during this
process to ensure relevance and applicability at a global level.
It is envisaged that, over time, RICS world regions and local
professional groups will provide additional sector-specific
or regional guidance where appropriate. In the UK, RICS is
currently working on a UK Commercial Investment Agency
Professional Statement, which will contain mandatory and
advisory content to support the Global Professional Statement
to assist members and practitioners in this sector.
We are conscious that each and every situation is distinctive,
and we do not wish to label categories of conflict strictly as this
would take account of neither individual circumstances and local
practices nor the judgement of RICS-qualified professionals.
Following the publication of the professional statement, there
will be supporting material including an FAQ document, as well
as training for RICS professionals.
The professional statement will offer clarity to RICS-qualified
professionals and member firms about what is expected of
them. It will also afford transparency to the public regarding the
seriousness with which RICS views its members’ conduct.

How you can contribute
If you were not able to respond to the initial consultation and you
still wish to provide your input then please do get in touch with
me at the email address below, as I would be delighted to hear
from you. b

Nigel Sellars FRICS is Associate Director, Commercial Property, RICS
nsellars@rics.org
www.rics.org/standards

Related competencies include
Conduct rules, ethics and professional practice
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manually as a bank might, and this
makes it viable to deal with very small
investments in property while having still
conducted the necessary checks.

Cultural shift

Crowd control
Fred Bristol looks at the appeal of property
crowdfunding, where it is heading and the impact it
could have on the market and professional services

W

hen the credit crisis
occurred in 2008,
bank lending criteria
changed suddenly
in response, making
it much harder for
many people to get
a mortgage. The two main changes were
that greater deposits were required as
banks reined in their loan-to-value ratios,
and that they tightened the amount
they would lend, to around 4.5 times
a borrower’s income. Together, these
two factors prevented a large number
of people who were not already on the
property ladder from getting on it.
Present low interest rates have meant
that people saving for a deposit for a
home are seeing minimal returns while
paying more in rent than they would on
a mortgage, a further barrier to those
locked out of the property market.
There are crowdfunding platforms,
however, that allow people to save for a
deposit for a home through investment
in property. This has two main benefits.
First, those who want to buy in areas that
could experience rapid price growth will
not be left behind by the market. Second,
it is possible to buy property in a number
of areas outside London with yields in
excess of 5% and capital values close to

1 0 DECEMBER 2 0 1 6 / J A NU A R Y 2 0 17

what it would cost to build. This means
people can benefit from strong rental
income rather than earning very little on
their savings.
The clampdown on the UK’s 2m
buy-to-let investors is likely to mean
that they will need to invest in property
through corporate structures. Many of
these individuals would be better off
doing so through property crowdfunding
platforms, and it is likely that over the next
few years there will be a shift towards
doing so.

Why now?
The demand for such platforms, coming
at a time when technology is sufficiently
advanced to set them up with little
investment, comes both from those
unable to get on the property ladder and
from buy-to-let investors being squeezed
by the government.
A large fixed cost in dealing with
investors was having to process their
investment and associated paperwork
manually, including that linked with
requirements such as “know your
customer” and anti-money-laundering
regulations. All this can now be
automated for a very small fee, around
£1.50, rather than the several hundred
pounds it would have cost to deal with

One of the largest shifts in public thinking
after the credit crisis was that the
so-called experts were not as good at
their jobs as they had made themselves
out to be. Technology has reduced the
cost of the investment process and
increased transparency significantly.
People now prefer to decide what to
invest in themselves in a transparent
manner, and property crowdfunding
platforms enable them to do so.
Offline blind-pool funds for retail
investors and large listed funds will
therefore start to become less attractive
in coming years, and could in time prove
an outdated model; these businesses will
need to adapt or potentially die.
One of the main reasons for the huge
increase in the wealth gap currently
being seen is asset ownership. Property
crowdfunding will allow everyone to own
assets, and even if it does not lead to a
closing of the gap then it could at least
prevent it increasing further.
As well as financing more mainstream
investments that were out of reach
of many ordinary retail investors,
crowdfunding is enabling the financing
of less commercial but culturally and
socially important investments, from local
groups coming together to save valued
pubs to the purchase of private land so
that it can be enjoyed by the community.

Impact on professionals
Crowdfunding could actually mean that,
over time, most people invest in property
through online platforms rather than
owning two or three buy-to-let properties,
with the associated hassle. The property
investment market would then become
more professional, like the German
model; this would benefit stakeholders
and those in associated disciplines as it
would mean they would be dealing only
with professional landlords. b

Fred Bristol is CEO of Brickowner
fred@brickowner.com
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Lucile Kamar sets out the case for a more diverse workforce, and looks at how
RICS is helping members to make it a reality

I

Diverse and dynamic

It is estimated that, by
2028, women will control
close to 75% of worldwide
discretionary spending
(http://bit.ly/2gZyYpG).
Women are already becoming
increasingly influential as
clients and the surveying
profession is facing a skills
shortage with an ageing
demographic, according to
the recent RICS Surveying the
Future research. RICS report
Our Changing World: Let’s be
ready highlighted that one
of the key areas employers
wanted RICS to address in
conjunction with them was the
“war for talent”.
The sector currently suffers
from a perception that it is
not diverse enough: just nine
property businesses made
it on to a 2015 list of the
UK’s 100 most gay-friendly
workplaces compiled by the
charity Stonewall. Moreover,
recent gender dynamics
suggest it will likely be at least
another 40 years before the
number of female chartered
surveyors comes close to
equalling the number of males.
RICS qualified membership
statistics tell us:
b that only 13% of surveyors
are female, with 19% of
commercial surveyors and
17% of residential surveyors
being women

b that 1.2% of surveyors are
from Black, Asian or minority
ethnic backgrounds
b that those with disabilities
make up fewer than 1% of
the profession
b we have no data for lesbian,
gay, bisexual and transgender
(LGBT) surveyors.

Inclusive Employer
Quality Mark
RICS has a duty and an
ambition to act as a catalyst
for change across the
profession. One way RICS
is contributing is through
the RICS Inclusive Employer
Quality Mark (IEQM).
Launched just over a year
ago, the IEQM has recently
reached its 110th signatory,
and now covers more than
140,000 people in total.
The IEQM is the benchmark
for inclusion and diversity
in land, property and
construction, and is based
on six principles: leadership
and vision; recruitment; staff
retention; staff development;
staff engagement; and
continuous improvement. The
mark is designed to change
behaviour by encouraging all
firms, large and small, to look
carefully at their employment
practices and put inclusivity at
the heart of what they do.
An inclusive workforce
is a competitive workforce,
mirroring both their clients
and the community. The
report Diversity Matters
(http://bit.ly/mckdiversity)
from McKinsey & Company
looked at the relationship
between diversity levels
and companies’ financial
performance. The numbers
speak for themselves.

Companies in the top
quartile for gender diversity
are 15% more likely to have
financial returns above their
respective national industry
medians. Creating a diverse
and inclusive environment
therefore makes business
sense, and is also in line with
the Equality Act 2010.
Companies in the built
environment are at different
stages of progress towards
being diverse and inclusive.
A common request from
our members and members
firms however, was to
create a place where they
could share best practice.
It was felt that learning
from business leaders and
external organisations would
embed diversity and inclusion
principles in their workplace.

Online hub
We have therefore revamped
our diversity website by
creating the first professional
hub of best practice and
case studies. This has been
described by our members
as the “missing piece of the
puzzle”, proving that putting
diversity and inclusion
measures and policies in
place does not have to be a
time-consuming or
resource-intensive process.
This is very much in line
with RICS’ ambition to support
our members and their firms
in diversity and inclusion. We
continue to lead the way by
promoting this agenda, and
welcome contributions from
all practices, so do please get
in touch if you would like to
take part.
We are also inviting
professionals to join us for a

series of UK-wide networking
lunches in the regions,
concentrating on improving
diversity and inclusion
practices in land, property
and construction. Each lunch
will feature a panel of industry
representatives discussing
topics related to one of the
principles of the IEQM. Visit
rics.org/diversity to find an
event near you.
Finally, we are committed to
ensuring that our profession
is as open and inclusive as
possible, and we believe
that this comes about by
empowering members
and organising events. For
example, in October we
celebrated Coming Out Day
at RICS HQ in Westminster
for the LGBT community and
its allies.
RICS is ready to offer
advice, guidance and support
to firms, and we continue
to lead the way by driving
the diversity and inclusion
agenda in the profession. To
advance responsible business
practices, we have embarked
on a number of initiatives to
improve diversity and inclusion
throughout the property, land
and built environment sectors.
Do get involved now, and
if you have any questions or
comments, please contact me
at the email address below. b

Lucile Kamar is RICS
Equalities Manager
lkamar@rics.org
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Growing
new routes
Christina Hirst explores upcoming
revisions to the APC and routes to
chartered status

T

he coming year
will see a number
of changes to
the Assessment
of Professional
Competency (APC).
Some of these will
be made by RICS,
while others relate to wider reform of
apprenticeships. This article sets out
what the particular changes will mean.

APC pathways and
competencies
The pathways and competencies
define the knowledge, skills, experience
and proficiency required to become a
chartered surveyor. These have been
subject to long-term review by RICS to
ensure that they are globally relevant
and represent current practice. Draft
requirements and competencies were
published for consultation with members
through September and October.
The new framework will recognise
the diverse and evolving nature of the
profession and the different skills that
are required for each discipline, while
aligning the framework with the RICS
Futures report and the changing role of
the surveying profession.
The feedback from the consultation is
currently being analysed and the RICS will
share the next steps as soon as possible.

A centre for resources
The new Assessment Resource Centre
(ARC) will be available for candidates,
counsellors and assessors to use in
managing the APC and maintaining and
reviewing documentation.
RICS will move away from the
requirement for four copies of all
documentation to be printed before an
interview and instead adopt an entirely
online system that will enable candidates
to submit directly through the ARC. The
assessment itself, including the standards
and interview, will not be changing.

Preventing plagiarism
RICS is already using a system for
candidates called Turnitin, whereby one
submission can be checked against
others and the full contents of the
website. In the UK, RICS will randomly
select 10% of candidates to submit
documentation through Turnitin, including
the summary of experience and the
case study. This will ensure that all
documentation submitted by candidates
is their own work.

Apprenticeships
In September 2015, the first apprentices
started studying on the new degree
apprenticeship in chartered surveying
and the Level 3 technical apprenticeships
leading to Associate status, following
the UK government’s approval of the
standards that have been developed by
an employer consortium that was led by
Gardiner & Theobald.
However, the means by which this
apprenticeship can be funded will
be changed in 2017. From April, any
employer with a wage bill of more than
£3m per year will be required to pay an
apprenticeship levy, charged at 0.5%
of that bill, although there will be an
allowance of £15,000 that can be offset
against this.
Image © Shutterstock

This is all taking place alongside a
greater focus on skills and the quality of
skills training, such as the government’s
own Skills Plan (http://bit.ly/29rXFHC)
and the higher education white paper,
Success as a Knowledge Economy
(http://bit.ly/1TVb10M).

isurv
The APC channel on isurv will be updated
and modernised to meet the needs of
candidates and their employers better.
The new channel will include the changes
to the APC as they are introduced and
will make more use of a range of modes
of delivery.
The content will be used to supplement
RICS guidance and publications on the
APC and to give examples of
submissions and documentation
throughout the assessment process.
Content will be for candidates,
supervisors and counsellors.
There are plenty of changes ahead, but
the result should be a fit for purpose, fit
for the 21st century APC. b

Christina Hirst FRICS is a consultant and RICS
Training Advisor and Project Manager for the
Surveying Apprenticeship Trailblazer
christina.hirst@chconsultancy.com
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Disputes are
inevitable in business

I beg to differ

D

Carrie de Silva considers dispute
resolution and far-reaching changes
in practice and philosophy

Disputes are inevitable in
business. Indeed, handling
them has given rise to a
profession that has grown
exponentially over the past
century. But the wrong
resolution can be dramatically
expensive, in terms of both
the immediate financial
costs for the parties involved

and the effect on client
retention and the professional
reputation of their advisors.
This article reviews changes
that have been taking place to
alternative dispute resolution
(ADR), its key features and
those of tribunals and the
courts, relevant to residential
and commercial surveyors.
Those working in Wales,
Scotland or Northern
Ireland will be aware of the
differences in their areas and
details of those that apply are
included as appropriate.

Alternative dispute
resolution
The principles of ADR are
largely applicable across
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the UK, and the approach
is now established into the
British dispute resolution
scene through court rules.
ADR embraces mediation,
arbitration, early neutral
evaluation, conciliation and
the use of an ombudsman.
RICS has a Dispute
Resolution Professional
Group, which provides
standards and guidance
in this area. It also offers a
Dispute Resolution Service
covering early-stage
mediation, formal arbitration,
expert determination – for
example, on issues such as
boundaries – and provision of
expert witnesses. The service
provides RICS-accredited
training and preparation for
the Chartered Institution of
Arbitrators’ diploma.
Since the Civil Procedure
Rules were introduced, ADR
has been embedded in court
procedure and in its Scottish
equivalent, Sheriff Court
Rules. Many civil procedure
pre-action protocols are

specific to the property
sector, including:
b damages relating to the
physical state of commercial
property at termination
of a tenancy (that is, the
Dilapidations Protocol; see
also “Determination gets you
through” on p.29 of this issue)
b construction and
engineering disputes
b housing disrepair cases
b possession claims by
social landlords
b possession claims based on
mortgage or home purchase
plan arrears.
The court expects that in
these and all pre-action
protocols, the parties should
consider whether some
form of ADR would be more
suitable than litigation, which
should be the last resort.
Where it is apparent
that the parties have either
not attempted ADR or
unreasonably rejected a
settlement reached through
this route, it is likely that costs
Image © iStock
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will be ordered against the
party that failed to engage.
There had been potentially
valid reasons for refusal set
out in Halsey v Milton Keynes
General NHM Trust [2004]
(http://bit.ly/2cek6FO) but
undue reliance on these is
dangerous and after PGF II
SA v OMFS Co. 1 Ltd [2013]
(http://bit.ly/2cTfD87) the
courts will look beyond the
reasons given in Halsey,
which were seen to be unduly
weighted in favour of the
uncooperative party.
The consequences of
failing to participate in
mediation may be seen in
Garrett-Critchley v Ronnan
[2014] (http://bit.ly/2d4WdjN),
where the defendant
eventually accepted a
£10,000 offer from the
claimant to settle, but was
ordered to pay £131,000
costs as a result of failing to
engage in mediation.

Tribunals
The tribunal system operates
in a similar way throughout
the UK, but there are different
bodies in Wales, Scotland and
Northern Ireland.
Beyond ADR but outside
the court system, many
property disputes are dealt
with in tribunals, which have
a degree of formality, but
the theory is that parties
should be able to represent
themselves without unduly
complicated and intimidating
procedures. The Tribunals,
Courts and Enforcement Act
2007 introduced a
two-tier tribunal system from
November 2008, as outlined
below, although there are
many specialist tribunals
outside this system.
The first-tier tribunal has
seven subject areas, although
some are broken down into
sub-groups:
1. General Regulatory
Chamber: this deals with
such issues as appeals
by estate agents banned
from practising, or letting
agents who have been fined

It is likely that costs will be
ordered against the party that
failed to engage in ADR
for failing to sign up to a
complaints scheme, failing to
display fees or failing to have
smoke and carbon monoxide
alarms fitted.
2. Property Chamber: this
settled in its current form in
2013. Its jurisdiction
(http://bit.ly/2cAuT94)
includes residential property,
covering rent increases,
leasehold disputes, Housing
Act 2004 improvement
notes and prohibition orders,
disputes over licences for
houses in multiple occupation
and council house right-to-buy
refusals. It also covers land
registration and agricultural
land and drainage issues.
3. Social Entitlement
Chamber.
4. Health, Education and
Social Care Chamber.
5. Tax Chamber.
6. War Pensions and
Armed Forces
Compensation Chamber.
7. Immigration and
Asylum Chamber.

Courts
References to specific courts
that sit below the Supreme
Court relate to England and
Wales only.
With regard to dispute
resolution, the civil courts –
the County Court and High
Court – have not substantially
altered their jurisdiction
for some time, although
as previously stated, civil
procedure has undergone a
substantial review.
The main court dealing
with property disputes is the
Technology and Construction
Court (TCC), which has been
part of the Queen’s Bench
Division of the High Court
since 1998 and succeeded
the Official Referees’ Court.

The TCC deals with property
matters ranging from
construction to breaches of
repairing covenant, neighbour
disputes and various claims
by and against engineers,
architects, surveyors,
accountants and other
specialised advisors.
Commercial property
disputes that do not get
resolved through ADR will
go to these civil courts.
With commercial property,
many areas will have dispute
resolution mechanisms
included in the lease, such
as the appointment of
an independent surveyor
as either an arbitrator or
independent expert.

Appeals
The procedure for first tier
tribunals is as follows:
b the Property Chamber
appeals to the Upper Tribunal
(Lands Chamber)
b the General Regulatory
Chamber appeals to
the Upper Tribunal
(Administrative Appeals)
b the Upper Tribunal appeals
to the Court of Appeal
b the Court of Appeal appeals
to the Supreme Court.
The Supreme Court
represented a fundamental
constitutional change when
it replaced the judicial
function of the House of
Lords in 2009. It separated
the judiciary, both physically
and doctrinally, from the
legislature – Parliament
– and the executive – the
government and civil service
– when it moved to the new
court building in the Middlesex
Guildhall in central London.
Supreme Court judges are
now referred to as Justices

of the Supreme Court, rather
than Law Lords.
Relevant points of law
may still be referred to the
European Court of Justice, as
they have been since January
1973; developments on this
front are awaited. Reference
of cases to the European
Court of Human Rights
(ECHR) is not connected with
EU membership and will be
unaffected by Brexit. The UK
was a founding member of the
Council of Europe that signed
the European Convention on
Human Rights in 1950, with
the court formed in 1959, long
before the UK joined the EU.
Property issues referred
to the ECHR are normally
those relating to the quiet
enjoyment or protection of
property, famously drawn on
in an unsuccessful argument
against the principle of
adverse possession in JA Pye
(Oxford) Ltd v United Kingdom
[2007] (http://bit.ly/2cciXJV).
When aiming to resolve
disputes, practitioners should
keep the edict of the
pre-action protocols firmly in
mind – litigation should be a
last resort – and guide their
clients accordingly. b
Carrie de Silva is Principal Lecturer
in Law and Taxation at Harper
Adams University
cdesilva@harper-adams.ac.uk

For RICS professional guidance,
visit www.rics.org/guidance.
An overview of comparison of
dispute resolution processes in
the UK, information paper,
1st edition, 2011
Boundaries: procedures for
boundary identification,
demarcation and dispute
resolution, guidance note,
3rd edition, 2014
Mediation, guidance note,
1st edition, 2014
Conflict avoidance and dispute
resolution in construction,
guidance note, 1st edition 2014
RICS is holding a training event on
conflict avoidance on 1 December.
For more details, please see
www.rics.org/conflictavoid
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Peter Williams is a
professional support
lawyer in the Real
Estate Group at
Shoosmiths LLP
peter.williams@
shoosmiths.co.uk
Land Registry first
registration form
http://bit.ly/LRfirstreg

Unregistered land

Q

I have discovered that the land that my client is planning
to buy is unregistered. Does this matter?

> Peter Williams

A

In a word, no. It simply demonstrates that the land has not
changed hands for some considerable time. The land will
need to be registered at the Land Registry after your client has
completed the purchase, but unless there are complex mapping
issues, this should be a simple administrative task that the
client’s solicitors will carry out as a matter of course.
Why is some land unregistered?
Traditionally, ownership of land in England and Wales was
proved by producing title deeds showing that the person who
claimed to be the seller had owned it for the period laid down
by statute. This period is currently 15 years, so when buying
unregistered land, a buyer expects to see copies of title
documents that form an unbroken chain dating back at least
this far.
However, proving ownership of land in this way is inefficient.
It requires solicitors to look back at the title deeds every time
there is a change of owner. For this reason, registration had
been recommended by a Royal Commission on Registration
of Title as long ago as 1857. Although registration was first
introduced in 1875, it was at that time a voluntary process,
and it was not until nearly 1900 that registration was made
compulsory. Even then this was only the case in various London
boroughs, but it was gradually extended, borough by borough,
until the whole country became an area of compulsory
registration in 1990.
Initially, land only needed to be registered after it had been
bought, but since 1998, registration is also necessary when
land changes hands after the death of an owner. This means
that all unregistered land now owned by individuals will become
registered within, or just beyond, the lifetime of the current
owners at the very latest.
Nevertheless, some land will remain unregistered because
it changes hands very rarely; this includes land owned by
companies, the government itself, local authorities, universities
and colleges, livery companies and the armed services. It is
possible for such organisations as well as individuals to register
land holdings voluntarily, but this can be time-consuming and
few have bothered to do so. The Land Registry said in 2015 that
about 14% of England and Wales, by area, is still not registered.
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It was nearly 1900 before
registration was compulsory
and then only in some London
boroughs. The whole country
became an area of compulsory
registration in 1990
What are the pros and cons of registration?
The main advantage of registered land is that title is
guaranteed by the state. If it should turn out that the register
is not accurate, then the Land Registry will in most cases pay
compensation, so anyone buying land can rely on the register.
Furthermore, land that is registered is simpler to buy and sell
because most, although not all, the necessary information is in
one place, and can be obtained online in a matter of minutes.
Title deeds can no longer get mislaid, and it is now rarely
possible for squatters to acquire title to registered land by
adverse possession.
Another advantage – or disadvantage, depending on your
point of view – is that the information in the land register is
publicly available. Anyone is entitled to look at it to see who
owns land, and what interests affect it. The register even shows
the price at which the land last changed hands.
But where there is information, then there will inevitably
be misuse of that information. Fraudulent transactions of
registered land are increasing. It is only too easy for a fraudster
to assume the identity of a landowner to sell the land to an
unsuspecting buyer. The Land Registry relies on the vigilance
of solicitors and surveyors to prevent this. Where such a
transaction occurs, the Land Registry will compensate either
the genuine owner who has been defrauded, or the buyer,
depending on the circumstances.
Currently the register shows only the identity of the legal
owner, so it is possible to conceal beneficial ownership behind
a company that has been set up in a country where secrecy is
still assured; however, the government has recently consulted
on introducing a requirement for true beneficial ownership to
be shown on the register in such circumstances. Should this
happen, it will be of interest to a great many law enforcement
agencies around the world. b
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to AssocRICS
The SAVA School of Surveying offers the only vocational
route into the residential surveying industry.
With nearly 300 learners enrolled on the Diploma in
Residential Surveying and Valuation we are fast
becoming the training provider of choice for independent
practitioners and firms looking to expand their workforce.

The SAVA Diploma in Residential Surveying and Valuation offers:
A direct entry route to RICS membership at Associate level
Part time training to fit around work commitments
A great opportunity to upskill current or new members of staff
Industry leading trainers with Chartered Surveyor status
New training locations for 2017 - Surrey, Manchester, Birmingham and Milton Keynes
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OFFER A NEW SURVEY TO
YOUR CLIENTS

ASSESSORS WANTED FOR
SURVEYING QUALIFICATION

BENEFITS OF OFFERING THE
HOME CONDITION SURVEY

You must be an experienced residential surveyor and
valuer

Comprehensive PI and PL insurance on ‘pay per click’
basis

You must be a member of RICS

Run off cover included when you stop producing reports

No prior assessment experience needed as full training
and ongoing support will be provided

Client friendly format with photographs throughout the
report

We pay £1925 for each candidate
assessed

Access to our library of Fact Sheets
to ‘add value’ to the report
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Robert Walker considers rules for “profits from trading in and developing UK land”
announced in the last budget

The latest set of provisions
with an impact on UK real
estate are the new rules for
profits from trading in or
developing land.
These were introduced to
ensure that all profits from
such activity are subject to UK
tax, irrespective of whether the
company carrying on the trade
is based in the country.
They also include a set of
provisions that replace the
old “transactions in land”
rules. While the replacement
provisions were not intended
to make significant changes
to the distinction between
trading and investment, their
scope appears to have been
extended so that they include
situations that were not
previously covered.
The main rules took effect
on 5 July 2016, with the
provisions against avoidance
having taken effect on 16
March, shortly after the budget
itself. The new rules fall into
the following four categories:
1. extending corporation tax
2. replacing existing provisions
3. anti-fragmentation
4. anti-avoidance.

Extending
corporation tax
UK corporation tax will be
extended to non-UK resident

companies whose trade
is dealing in UK land or
developing it for the purposes
of disposing of it.
The rule will apply whether
or not the trade is carried
on through a permanent
establishment in the UK. The
intention is to tax all non-UK
traders in UK land on the
whole of their profit wherever
it arises, and the rules
effectively supersede, and
extend, the existing “diverted
profits tax” rules.

Replacing existing
provisions
The existing rules for
transactions in land were
broadly designed so as to
ensure that profits from
activities fundamentally
trading in their character were
taxed as income rather than
as capital gains.
Although the stated aim
of the new provisions is
broadly the same and was
not intended to change
the distinction between
investment and trading, there
are alterations to the wording
that appear to broaden
significantly the applicability
of the provisions.
The key change is that
the old rules applied where
the “sole or main object” of
acquiring the land was to
realise a gain on its disposal,
whereas the new rules merely
require that “one of the main
purposes” of acquisition is to
realise such a gain.
There are various reasons
for holding land and property,
in particular to use it as a
source of income and capital
growth. The change in
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wording means that the new
test could inadvertently apply
to straightforward investments
where capital growth is one
of the main purposes, and
so turn what was investment
activity into trading.
For example, could a
buy-to-let landlord who would
have previously suffered
capital gains tax at 28% on
the ultimate disposal of the
property now be faced with
an income tax charge of 45%
under the new rules?
HMRC has said this is not
its intention. While the new
provisions are drafted to have
a wide application, various
assurances have been made,
and it is expected that HMRC
will seek to clarify the position
by publishing guidance.
Both the old and the
new rules can also impose
a tax charge, in certain
circumstances, on the sale of
shares that derive their value
from land. A key change has
also been made here, in that
the exemption for companies
which hold land as trading
stock has been removed.

Anti-fragmentation
A new “anti-fragmentation”
rule has been introduced,
which may increase the
profits that are chargeable to
UK tax.
These provisions apply
where a company is trading
in land – that is, it is the
main trader – but the profits
in that company do not
represent all the profits
relating to the development;
that is, a “contribution” to the
development is made by an
associated person who is

not subject to UK tax. The
provisions subject the main
trader to tax on the profits of
this contributor, unless they
are already subject to UK tax.
Any kind of contribution is
covered, including financial,
which in turn includes the
assumption of risk.
The definition of
“associated person” includes
entities that have only a 25%
connection with the main
trader. Notwithstanding that
the main trader may hold
only 25% ownership of the
“contributing entity”, 100%
of the contributor’s profits, if
these are not already subject
to UK tax, could be taxed on
the main trader.

Anti-avoidance
Finally, anti-avoidance
provisions are now in effect to
counteract arrangements that
are intended to avoid any of
the rules mentioned above.

Conclusion
It is fair to say that the
breadth of the new provisions
has taken the real-estate
sector a little by surprise.
The impact appears to be
potentially far greater than
the government’s initial
announcement in the March
budget suggested. It is hoped,
however, that the promised
HMRC guidance will clarify
that the intended impact is
less than the strict wording of
the legislation suggests. b
Robert Walker is Partner and Real
Estate Tax UK Network Leader at
PricewaterhouseCoopers LLP
robert.j.walker@uk.pwc.com
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Out of the frying pan

T

Is the “Check, Challenge, Appeal” system for ratepayers any better than
what it replaces, asks Rob Gurney-Smith?

The draft amendments to
the snappily named
Non-Domestic Rating
(Alteration of Lists and
Appeals) (England)
Regulations 2009 were
published on 16 August, with
an eight-week consultation
closing on 11 October.
The changes proposed
by the Department for
Communities and Local
Government (DCLG) are
designed to usher in the
“Check, Challenge, Appeal”
(CCA) system, so taxpayers
are confident that their liability
to the business rate is correct
and relevant.
The government is of
the opinion that: “There is
widespread agreement that
the current system is broken
and in need of reform … too
many appeals remain held up
for too long, creating costs
and uncertainty for businesses
and for local authorities”, and
that there are “a large number
of speculative appeals which
clog up the system”.
The then Communities
Secretary Greg Clark went
further when he was quoted in
the Local Government Lawyer
of 12 July as saying: “For too
long we’ve had an appeals
system where backlogged
cases – often caused by

unscrupulous agents eyeing
up a fast buck – meant
unnecessary costs and
uncertainty for all involved.”
The appeal stage is
designed to enable unresolved
cases to go to an independent
valuation tribunal for a £300
fee, though this is refundable
if the case succeeds. If the
appeal is settled by agreement
before a hearing, then only
£100 of this is refundable. A
penalty of £500 may also be
imposed if false information is
provided “carelessly, recklessly
or knowingly”.
The new system has three
stages. First, the ratepayer
formally checks the details
of their assessment with the
valuation officer (VO). This
is important, as the “Check”
stage is the start of the
process and sets what is
called the “material day” by
which the assessment is to be
considered. This in turn affects
the date from which any
amendment to the assessment
may be effective.
Once the check has been
concluded then a very detailed
proposal – the “Challenge”
– may be made to the VO,
setting out precisely the
information and evidence in
support of the alteration.
Assuming the challenge
concludes without the

A successful
tax must
relate to the
ability to pay
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resolution desired by the
ratepayer, the ratepayer
may appeal to the Valuation
Tribunal for England (at the
time of writing the scheme
only applies to England). From
there, an appeal to the Upper
Tribunal and potentially the
upper courts may be made.
The regulations confirm
that the first two stages of the
process could take 30 months.

Goals
Is the system really “broken” as
the DCLG claims, though?
Business rates have been
in operation since 1990 and
rating, including domestic
property, for somewhat longer.
Business rates are a tax that
relate to a hypothetical rental
valuation for a non-domestic
unit of property, and are
very hard to avoid. They are
relatively straightforward
to collect, and indeed local
authorities have been doing
so at an average rate of more
than 97% – putting HMRC’s
endeavours to collect other
forms of tax to shame.
A successful tax must relate
to the ability to pay. Business
rates achieve this through
regular revaluations based on
economic levels of value, fixed
at a specific point in time prior
to each revaluation.
Physical changes to the
property may be reflected
throughout the revaluation
period, but not economic
changes. It is therefore
essential to have the property
revalued on a regular basis so
as to keep the tax relevant.
Until 1966, rates were a tax
on occupation. From 1966,
however, local authorities

were given the ability to
charge the rate on unoccupied
properties. In 2008, the
government enabled rates
on empty properties to be
charged at 100%. This move
created difficulties for owners
of redundant buildings that
were unable to let them as the
recession progressed.
The delay in revaluation and
the introduction of the 100%
rate for unoccupied properties
have caused taxpayers to lose
faith in the system because it
no longer reflects the ability
to pay. Both measures were
policy decisions capable of
easy remedy.
The final criterion of note
for a successful tax is for
the taxpayer to be able to
question and, if necessary,
challenge their liability. So how
is this ability “broken”? And if
“too many appeals remain held
up for too long”, why is this?

Appeal hold-ups
The Valuation Office Agency
(VOA) is under-resourced.
Many years of cutbacks and
savings have had a cumulative
impact on this professional
organisation, as have its
loss of autonomy and the
requirements to meet targets.
Ratepayers also want to
question not only the physical
criteria used for their valuation
but the evidence on which
the valuation is based. The
VOA will not disclose such
information before a proposal
is made.
Ratepayers often need to
make speculative proposals
to protect their position as
regards the tax. Certain errors
can only be backdated if there

?

?
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are appropriate proposals on
which to hang those errors.
Proposals take time to
resolve – on average about
two years, though in some
cases a lot longer. Changes
to reflect high vacancy
rates or the impact of new
developments on older ones
take time, because both sides
have to gather and examine
the evidence.
It has long been claimed
that something has to be
done about unscrupulous
practitioners who make a
great many proposals without
any regard to their ability to
prosecute claims on taxpayers’
behalf. Though the activities of
such firms have vastly declined
in recent years, it is neither
possible nor appropriate to
police or legislate against
these ambulance chasers.
It should be for the taxpayer
to decide whether or not
someone is appropriate to
instruct. The professional
organisations support this
decision-making with the
information provided on their
Image © Shutterstock

websites and the regulation of
their members.
That said, George Osborne
in his final budget eased the
situation by declaring that
600,000 small hereditaments
will receive 100% relief from
business rates. In one fell
swoop, he has reduced the
burden on all parts of the
system. Those 600,000
ratepayers will have very little
interest in appealing their
rateable values.

Helping ratepayers?
One of the stated aims of the
CCA regime is to establish a
system that is easier to use
by the smaller ratepayer, the
VOA having accepted that it is
not particularly user-friendly
for larger ratepayers. I find this
aim somewhat hard to explain,
however, following the removal
of liability from 600,000
smaller ratepayers.
The government appears
suspicious of the profession
making speculative appeals to
protect their clients’ liability to
the tax and only charging a fee

when the taxpayer is saved
any money.
RICS members owe a duty
as expert witnesses to the
tribunals and courts. They
cannot simply misrepresent
their way through proceedings
without risking disciplinary
action on all counts.
Those same practitioners
charge no fee for the
proposals they make on a
client’s behalf confirming
that the taxpayer’s liability
is correct. It hardly appears
the taxpayer is being done a
disservice by the profession.
The government’s proposed
changes to the right to
challenge the tax go further
by requiring that no alteration
to the rateable value is made
where, in the opinion of the
lay Valuation Tribunal, the
existing valuation falls within
“the bounds of reasonable
professional judgement”.
What the definition of
these “bounds” is and what
constitutes “reasonable” both
remain unclear, but such a
proposition could see a great

many ratepayers paying
substantially more in tax than
the primary legislation would
require them to.
There is another aspect, not
covered in the new regulations,
that is glaringly absent from
the business rates system.
Liability to the tax is not only
based on the entry in the
rating list but also on the local
authority’s calculation of and
charging the tax. Unlike council
tax, there is no route to appeal
the way in which business
rates liability is calculated
or demanded. The taxpayer
would have to withhold
payment and then face a
summons, or potentially start
judicial review proceedings.
In my opinion, the CCA
system does not achieve any
of its goals in a better way
than the outgoing regime.
It introduces more steps to
achieve the same outcome
and adds little to the ease with
which the taxpayer can access
the system. Indeed, it arguably
takes away the taxpayer’s right
to challenge their liability.
And one final blow? While
the VO is not permitted to
share with the taxpayer the
evidence on which their
valuations are made, they are
permitted to give this evidence
to various other parties,
including the local authority.
While the local authority may
only use that information for
business rates purposes, how
confident will taxpayers feel
that the same data will not find
its way into the evidence used
by that authority in negotiating
leases, in its role as either
landlord or tenant? C

Rob Gurney-Smith MRICS is
Director, Bilfinger GVA
robert.gurney-smith@gva.co.uk
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RICS members should make sure they understand
legislative changes that affect those arranging
insurance on behalf of a client, advises James King

Redefined
responsibilities

T

he Insurance Act
2015 (“the act”),
which came into
force on 12 August
2016, has been
described by some
as the most
significant change to
UK commercial insurance law in the past
100 years. Others claim that, in codifying
existing case law, it does not do much
more than tinker at the edges. Where
does the truth lie?
Property professionals including
brokers and RICS members – especially
those who provide management services
such as arranging insurance – will be
required to understand fully the
implications and requirements of the
reforms; property owners who purchase
insurance should either carry out their
own research or seek the advice of their
broker or property managers as well.
The government has introduced the
new legislation to:
b ensure a better exchange of
information between insurance
purchasers and providers
b reduce the number of disputed
claims, lowering legal costs and
minimising disruption
b reduce the number of rejected claims
b increase purchasers’ confidence in the
insurance sector.

What’s changed?
The main changes that apply to all
commercial insurance contracts
arranged, renewed or amended after
12 August are as follows:
b new responsibilities for policyholders to
give underwriters all relevant information
b policyholders obliged to involve all
relevant senior management when
compiling information for insurers
2 2 DECEMBER 2 0 1 6 / J A NU A R Y 2 0 17

b potential remedies now available for
insurers in cases of non-disclosure or
fraud, levelling the playing field between
insurer and policyholder
b changes to the way insurers must deal
with a breach of warranty, making the
position fairer for the policyholder.

Get your facts right
A “fair presentation” can be defined
as “a presentation that discloses, in a
reasonably clear and accessible manner,
every material circumstance [that] is
known, or ought to be known, by an
insured’s senior management, or those
responsible for arranging the insurance,
following a reasonable search”.
The act does not simplify the process
of arranging insurance. In fact, many are
of the opinion that it is likely to make
things more complicated and potentially
add new areas for legal disputes,
because many of the new terms are not
fully defined.
The legislation replaces the duty of
disclosure at the point of presenting
your risk, imposing instead an ongoing
responsibility to disclose facts in a clear
and accessible manner, with the
representation of stated facts to be
“substantially correct” and made in
good faith.
It requires that you disclose every
material circumstance you know or
ought to know about the risk, which
means anything that would influence the
judgement of a prudent insurer in
determining whether to take the risk
and, if so, on what terms.
There is no specific definition of what
constitutes material circumstance, but it
would typically include any factors
pertaining to the risk to be insured,
including prior claims, financial history,
any convictions of key personnel

including directors, details of the
premises, fire and security arrangements
and/or health and safety issues.
This puts a very broad responsibility
on all parties to ensure that insurance is
arranged on the correct basis, including
the policyholders, directors and any other
intermediary involved in the insurance
process. It is too early to be sure about
the levels of presentation requirements
that will be expected from individual
insurers but this issue may present a
major challenge for the risk community in
the coming years.
Brokers and managing agents may
have acted for policyholders for many
years, and acquired considerable
knowledge of the client’s business in
that time. It is therefore right that the
fair presentation should include not
only information known by the insured
party, but also any details received or
held by the broker or other property
professionals in the course of acting for
the policyholder. This should apply to
everyone in the chain.

Case study
If a breach of fair presentation occurs,
there are new rules about the way
insurers must act. In the case of a
deliberate breach, the contract can be
voided; this includes the return of any
claims already paid. However, if the
Image © iStock
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most well-known property insurers will
remain compliant with the act and not
opt out.
One area in which we have seen
some variation is the way some insurers
state they will deal with a breach of fair
presentation. As an example, for a block
of flats above a takeaway, some insurers
state they will not reduce the amount
of a claim if a breach is a genuine error
or oversight. This would not usually be
considered an opt-out of the law, as it
should be to the customer’s benefit.

What you need to do

breach was not deliberate or reckless,
the decision will be based on what the
underwriter would have done if a fair
presentation had been made.
Take, for instance, the following
hypothetical claim. A block of flats is
presented to insurers as an insurable risk.
However, following a fire claim with costs
of £50,000, it is discovered that insurers
had not been advised there was a
takeaway restaurant on the ground floor.
Underwriters consider the use of
the building to be material to the risk
and that this is a breach of the duty of
fair presentation. They argue that the
premium charged would have been
£5,000 instead of £3,000 if the risk
had been stated properly, and so the
insurer considers that it is only liable to
cover 60% of the claim. Therefore, the
claim payment would only be £30,000: a
shortfall of £20,000.
Note that, if the insurer would not have
taken on the risk had it been aware of all
the facts, it can still void the policy.

insurers could refuse to pay a claim if
the policyholder breached a warranty,
even if the breach was unconnected
with the loss or remedied before the loss
occurred. The ability to avoid claims in
such circumstances is now removed,
and insurers can only suspend cover for
periods where the criteria of a warranty
are not fulfilled.
If the warranty is designed to reduce
the risk of a certain type of loss or a
loss at a certain place or time and the
policyholder can demonstrate that a
breach could not have increased the
risk of that loss occurring, insurers must
still pay the claim. This now prevents
the possibility of the classic scenario
occurring in which an insurer could use
the failure to set a burglar alarm as a
reason not to pay for fire damage.
The new regime therefore offers clarity
and a fairer situation for customers. If a
breach is unrelated to the cause, a loss
will still be covered.

Warranties

One final point to consider is that
insurers are given the ability to opt out
of the majority of the new act. It is still
too early to report on how and where
this option might be exercised, and your
broker should advise you appropriately,
particularly when comparing quotes or
marketing a risk. But we envisage that

Certainly some changes – such as the
new legislation on warranties – will
level the playing field. A warranty in an
insurance contract is a promise by the
policyholder to the insurer to do, or not
do, something, or a promise to maintain
a certain state of affairs. Previously,

Insurers opting out

The new legislation introduces many
elements of uncertainty. It will take the
normal process of case law before the
sector can interpret what all of the new
provisions really mean. But insurers and
their clients will need to be ahead of the
curve because the legislation applies to
all commercial insurance and some of the
provisions also affect consumer contracts.
Policyholders and managing agents
therefore need to engage closely with
their brokers in the coming months
to ensure they stay well clear of the
contractual pitfalls. As a minimum, you
should be liaising frequently with your
broker to ensure that you are kept abreast
of developments.
The size and complexity of some
property risks may also mean action
is required well in advance of the
implementation date.
When you first renew a policy or make
an amendment under the new act, you
should take the time to identify who in
your business needs to be involved in
gathering the relevant information. You
should also take into account changes to
the information required by insurers, which
now includes not only facts that you know,
but those you ought to know. C

James King is a senior executive at chartered
property broker Clear Insurance
james.king@thecleargroup.com
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Trading places
Online retail may have changed high streets forever, but the 2017 revaluation can
offer hope to secondary locations. John Menzies reports on the state of UK
retail property

H

ardly a week
passes without
a major story
about retail in the
news. Whether it
be the demise of
BHS, fluctuating
sales or the
consequences of
Brexit, the headlines about how we shop
never seem far away. And no wonder –
retail accounts for 6% of UK GDP and
employs 4.4m people, and we have the
second highest retail spend per person of
any country in Europe.
So what are the emerging trends in the
sector? And what can our under-pressure
high streets do if they are to reinvent
themselves in a trading landscape that is
changing rapidly?
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Swift shift

Peaks and portfolios

Fashion remains an extremely competitive
sector in the UK and retailers that are fast,
brave and relevant – such as H&M, Zara
and Primark – have thrived in recent years.
Zara, for example, can get a product from
the design board to the store within three
weeks, offering the consumer catwalk
trends at an affordable price almost
immediately. “Fast fashion” is what the
consumer wants, and the retailers who
provide this ensure their profitability.
Fourteen per cent of total retail sales are
now made online, but for many retailers
that have embraced digital shopping the
figures are substantially more. John Lewis,
for example, reported that last Christmas
40% of its total sales were made online,
which is further evidence of the seismic
shift across the sector.

It is not just how we spend but when we
spend that is changing. The amount of time
for which retailers are trading at full price
is contracting, and this is redefining the
economics of the sector. The consumer is
very willing to wait for the next sale, which
is now rarely far away.
Retailers have become even more
reliant on the “three peaks” – Black Friday
in November, the now familiar December
sale and the traditional January sale. The
days of turnover consistency are gone,
and this is the principal reason for the
move towards monthly rent payments,
which are replacing the quarterly
payments that are traditionally enjoyed by
retail landlords.
Over the last five years, major retailers
have been actively sizing their property
Image © iStock
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portfolios to react to a very different
trading climate. Your typical major national
multiple retailer, which may once have
had 300 UK stores, is now quite happy to
operate 100 stores plus a website.
Electing not to renew leases at their
expiry, exercising break options and
undertaking a “pre-pack administration”
– that is, arranging the sale of a failing
business before it enters insolvency
proceedings – have become familiar
tactics as retailers strive to create more
efficient store portfolios.

Playing to your strengths
Delve a little deeper into the influence
of online shopping and some surprising
trends are beginning to emerge. Retailers
are constantly rethinking their online
strategy, realising that physical shops are
again one of their biggest assets.
What were once “pure play” – that
is, online only – e-commerce retailers
are now opening bricks-and-mortar
stores, understanding that their business
model works best with a multi-channel
approach. For example, Amazon has
opened five stores in the USA, Google
has set up its first in London, and
Made.com, which was originally launched
as an online-only furniture retailer, has
also opened its first physical store in the
UK capital.
For major retailers with strategic growth
ambitions, the challenge is to offer more
than a space in which you just buy a
product. Creating a shopping experience
that cannot be offered online is the raison
d’être, whether it be through the built
environment or blending it with interactive,
immersive technologies. This type of
environment does not come cheap, and it
is no surprise that the best-in-class stores
have tended to appear in the strongest
retailing locations rather than your local
high street.
The principal property market trend
remains the “flight to quality”, with retailers
gravitating towards the strongest and most
dominant retail centres, where they have
retained or opened new stores, while at the
same time closing stores in smaller towns,
particularly those that sit in the catchment
of a major city.
It is no surprise that some of the most
successful fashion retailers in recent years
have been the most active in terms of new
store openings, with H&M, Zara, TopShop
and River Island continuing their push for
larger outlets in key markets. H&M, for
example, is opening its largest UK store at
65,000 sq. ft this winter in Glasgow. Tenant
demand remains robust for prime,
well-configured retail space offering in
excess of 20,000 sq. ft of accommodation.

The challenge is to
offer more than a
space in which you
just buy a product
Stopping for a bite
The growth of the food and beverage
market continues to shape the tenant mix
and style of our towns and cities. The most
active operators opening new restaurants
in 2016 include Byron, Miller & Carter, Bill’s,
Five Guys, Prezzo, Smashburger, Tortilla,
Barburrito and Wahaca.
The shift in consumer spending
away from clothing towards other
priorities such as recreation, culture
and restaurants is pronounced, and the
eating-out market in the UK is expected
to exceed £53.3bn in 2016 – a growth of
more than 40% since 2010.
The “social retail” scene is here to stay,
but it is also an evolving market. The days
of restaurants clustering, sometimes in
locations remote from the retail offer in a
town or city, are on the way out – operators
want to be situated in shopping areas to
drive turnover from the breakfast, lunch
and dinner market, offering shoppers a
convenient place to socialise and eat.
In some cities, though, planning policy
has not yet moved with the times and still
restricts restaurant uses in retailing areas.
This increasingly feels like a policy out of
sync with changing consumer habits, and
one that surely has to change.

The local picture
While city centres and major destination
malls are experiencing the highest levels
of retailer and restaurant demand, the
position in smaller, secondary retail areas is
much more challenging. Vacancy rates are
higher here and the level of tenant demand
lower, especially from the fashion sector.
Rental values in many smaller towns
have halved over the last eight years
as the supply of available property has
outstripped demand. Notwithstanding
this, there are still major retailers opening
stores in smaller towns, including the
likes of JD Sports, the Works, Peacocks,
Bonmarché, Warren James, the
Entertainer, Yours and Costa Coffee.
One of the biggest deterrents to the
recovery of many small and medium-sized
towns – particularly those in poorer areas
– has been the level of business rates. The
UK retail sector has one of the highest
local property tax regimes in Europe, which

has contributed to the number of retailer
receiverships and deterred new and
expansion-minded operators from opening
stores. For many landlords, it has been a
case of leasing with the handbrake on.
The last rating revaluation was in 2010,
which was based on the value of the
property as at April 2008. But the timing
of the property crash saw rental values
in many towns nosedive from late 2008
onwards, so in many harder-hit towns
rental values are now less than half of what
they were in early 2008; yet our property
tax regime continues to levy charges
based on pre-recession rents that bear no
resemblance to the current market.
There is considerable optimism,
therefore, about the 2017 rating
revaluation, which will assess the value
of property as at April 2015. This will see
a reduction in rateable values in many of
these smaller towns, which should see
a marked reduction in property costs
for retailers. The extent of the benefit
to retailers will depend on the Uniform
Business Rate and the detail of any
transitional relief arrangements.
In England, the government has issued
a consultation paper setting out different
options for proposed transitional relief. In
contrast, there are to be no transitional
arrangements in Wales, while the Scottish
government has still to decide whether or
not to introduce any. It therefore seems
that the benefit of a reduction in rates
payable could in the short term vary across
the UK, and for the hardest-hit towns,
transitional relief would be an unwelcome
addition for both landlords and retailers.
Taking a medium-term view, the
expected reduction in rates payable will
encourage retailers to open new stores
in towns that were previously unviable for
investment. While business rates alone
will not solve the regeneration problem, it
is certainly the catalyst that many towns
need to help kick-start a recovery. So
although there are clearly challenges, it is
an exciting time for the UK retail property
market, and far from bereft of opportunity
for both landlords and occupiers. C

John Menzies is Partner, Retail Services,
Cushman & Wakefield
john.menzies@eur.cushwake.com
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Getting to grips
with lending risk
Sustainability in real estate is finally being taken
seriously, says Jessica Pilz, but lenders need to do
more to keep pace with this progress

O

ver the past decade,
the real-estate
market has
witnessed a
sustainability
revolution. We have
addressed our initial
curiosity and
scepticism about green buildings,
discussed green premiums and brown
discounts at length, and navigated our
way through a plethora of benchmarks
and rating tools. Today, we are coming to
terms with the way energy-efficiency
regulations, the health and wellbeing
agenda and the Paris climate agreement
will affect the properties we own, occupy,
manage or finance.
However, despite this progress and the
hope that sustainability is being treated
as the norm, a large part of the market is
still lagging behind. Sustainability has
evolved, but the extent of this evolution
varies across a number of disciplines in
the real-estate market. In fact,
sustainability remains a difficult or even
overlooked subject for many who are not
directly involved with it. This is particularly
true for lenders who, broadly speaking,
are some way behind the equity side of
real estate.
While the financial crisis of 2008
provided an opportunity for many to raise
the profile of sustainability, it also resulted
in an increase in the number of risks that
lenders have to consider. As a result,
sustainability has had to compete for
attention with issues such as money
laundering, legacy conduct, competition
law, and anti-bribery and corruption
legislation. While this remains the case,
there has been a definite change in
lenders’ attitudes towards sustainability
over the last year.
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What has changed?
A number of factors have prompted
lenders to get to grips with the risks
and opportunities associated with
sustainability. The Paris agreement in
particular marked an important step for
lenders, especially those who signed
the European Financial Services Round
Table’s Statement on Climate Change and
the Paris Pledge for Action. As a result of
this commitment, lenders will be looking
not only to reduce their carbon footprint
but also to help customers, particularly
those in carbon-intensive industries, to
lower their emissions.
The widely discussed Energy Efficiency
Regulations (Private Rented Property)
(England and Wales) Regulations 2015
– more commonly referred to as the
Minimum Energy Efficiency Standards
(MEES) – marked a major turning point for
lenders financing properties in England
and Wales when they were approved in
March 2015.
The potential effect of these
regulations on a property’s cash flow
– including rental income, void periods,
capital expenditure and potential fines –
will have forced many lenders to consider
how substandard energy performance
certificate (EPC) ratings may affect
credit risk (see also Property Journal
September/October 2016, pp.28–29).
Customers have played an equally
important role in getting lenders up
to speed with these matters. Given
that customers increasingly regard
sustainability as best practice, lenders
have had to improve their understanding
of the relevant issues. Industry-led
organisations such as the Better
Buildings Partnership (BBP), UK Green
Building Council and the Global Real
Estate Sustainability Benchmark (GRESB)

are helping property lenders to get to
grips with sustainability.
In November 2015, the BBP launched
an insight paper on the impact of the
MEES for commercial real-estate
lending, drawing attention to the need for
lenders to take more seriously the risks
associated with sustainability. In addition,
the partnership’s Commercial Real Estate
Lending Working Group provides a
platform to share and develop
best-practice in sustainability for lenders.
Despite the slow start, lenders are
more aware than ever of the contribution
they can make to improving the
sustainability of the real-estate sector –
particularly since their influence on the
market extends well beyond those who
are leading the sustainability agenda.

Risks and opportunities
In order to embed sustainability, it
is imperative for an organisation to
determine what the concept means
to it, and identify what the specific
risks and opportunities are. The term
“sustainability” is used so frequently and
has evolved so substantially over the last
decade that it is unlikely to be applied in
the same way by everyone.
In addition, the real-estate sector’s
notorious variety of disciplines has made
our definition of sustainability even more
blurred. For instance, it is less likely to
be a real-estate issue for a retail tenant
and more of a supply chain matter. With a
real-estate lender on the other hand, who
has limited influence over how a building
is managed, sustainability is more likely to
be considered in the context of cash flow
risk and reduction in values.
The introduction of the MEES has
created an obvious concern for lenders,
given that the legislation will prohibit the
letting of properties in England and Wales
with substandard EPC ratings from April
2018. Lenders should increasingly be
looking to assess their borrower’s cash
flow risk, which will be affected by the
potential loss of rental income, additional
capital or operating expenditure,
longer void periods and penalties for
non-compliance, the overall result being
possible reductions in market values.
The MEES regulations have gained
a lot of attention over the last year, but
there are other environmental risks that
have been considered by most lenders
for some time now. This was highlighted
in the GRESB Debt Survey in 2015
(http://bit.ly/2d2Q181), which confirmed

C O MME RCIAL
S USTA I NABILITY

There has been a definite change in
lenders’ attitudes towards sustainability
over the last year
that issues such as flood risk, building
safety and materials, land contamination
and natural hazards have been embedded
in standard due diligence processes
and third-party reports for some time.
However, it also confirmed that other
risks such as green building certification,
flexibility of use and energy consumption
have not yet been widely incorporated
into standard third-party reports.
Beyond pure risk management, there
are also opportunities associated with
more sustainable buildings that lenders
are now considering more often. Early
findings from academic research in the
USA support the case for incorporating
sustainability characteristics into
mortgage or bond underwriting.
One study, based on 22,000 loans by
a large commercial mortgage-backed
security pool, shows commercial
mortgage loans secured on assets with
an Energy Star rating have a 20% lower
likelihood of default. The results for the
Leadership in Energy and Environmental
Design initiative were even stronger,
showing a 30% lower likelihood of default
for rated assets (http://bit.ly/2clI9m9).
Image © iStock

Future impact on lending
As lenders gain a better understanding
of the risks associated with sustainability,
it is inevitable that the market will see an
increasing number of measures being
implemented to manage these. Similarly,
on the opportunity side, it is likely that
more green loans and lending products
will become available.
In the USA, one of the largest
residential lenders offers a
10-basis-points reduction in borrowing
costs to multi-family buildings with a
green certificate. Closer to home, a
number of UK and European Banks
are focusing on ways to help their
customers improve the sustainability of
their properties, and we at Natwest are
no exception. In addition to lending more
than £1bn to sustainable energy projects
in 2015, we have spent the last year
improving the way in which we manage
environmental and sustainability risks in
commercial real-estate transactions.
Education, both internally and
externally, remains one of the most
important solutions for the lending
community. Changing behaviour and

processes, when there are already so
many additional externalities to consider,
is a challenge. It would be unrealistic to
say all lenders have started to address
the risks and opportunities associated
with sustainability, but the last year has
seen a clear change in attitude by many.
As we embark on an uncertain future
outside the EU, understanding known
factors such as the MEES becomes
even more important. As Warren Buffett
famously remarked, “Risk comes from not
knowing what you’re doing.” For lenders
in particular, it will only become more
important to stay abreast of these risks
and the ongoing evolution associated
with sustainability. C

Jessica Pilz is Property Environmental
Manager, Portfolio Controls, Commercial Real
Estate Credit, Risk Management, Natwest
jessica.pilz@rbs.co.uk

Related competencies include
Investment management, Sustainability
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Greener together

I

Claudia Conway explains how a strategic alliance enabled the first
energy-positive building renovation in the world
t would be rare to
find a major office
retrofit today that did
not involve improving
a building’s energy
efficiency. But one
project in Norway
has gone beyond
simple improvement:
Powerhouse Kjørbo outside Oslo now
produces more than it uses, becoming the
first ‘energy-positive’ building renovation,
as well as the first to be awarded the
BREEAM-NOR rating of ‘Outstanding’.
Over its designed lifespan of 60 years,
Powerhouse is set to produce enough
renewable energy to offset all energy used
in producing building materials and in the
building’s construction, use and demolition.

Alliance
The project redeveloped two typical
office buildings of three and four storeys
built in 1980. Although these themselves
may have been unremarkable, an
innovative alliance came together to
renovate the buildings into an
energy-positive site. The partners were:
b property company Entra Eiendom
b project developer and contractor
Skanska Norway
b integrated design practitioners
Snøhetta architects
b consultancy Asplan Viak
b aluminium company Sapa
b environmental nongovernmental
organisation ZERO.
ZERO is a non-profit foundation
committed to limiting anthropogenic
climate change, meeting the world’s
growing energy demands without
harming the environment, and working
towards zero emissions. Asplan Viak
was meanwhile to become the building’s
occupier, seeing it as an ideal space to
represent its work in sustainability.
Each member contributed its technical
expertise to the success of the project.
“The result is solutions that we would
never have come up with individually,”
said Kim Robert Lisø, chief innovation
officer at Skanska Norway and managing
28 DECEMBER 2 0 1 6 / J A NU A R Y 2 0 17

director of the Powerhouse collaboration.
The collaboration ran four workshops
with these partners to begin the process,
covering the following .
b Project ambitions: this concentrated
on technical aspects of the project such
as building volume, site placement and
low-impact materials.
b Area efficiency and flexibility: this
session concerned market testing, and
was followed by smaller working groups
focusing on their respective remits.
b Bringing together all groups’ findings.
b Finalising the solution and ensuring
original objectives have been met.
Building information modelling was
used extensively to manage safety,
control quality, spot defects and keep all
managers informed via a central database.

Sustainable energy
Solar photovoltaic panels meet the
building’s power needs, producing about
225,000kWh annually, or 43kWh per
square metre of heated useful floor
area per year. Previously, the buildings’
energy consumption was 250kWh/sq. m/
year, but now it can function on far less
as a result of the various measures that
keep the building well insulated but also
naturally cooled.
The need for shafts, valves and
automatic steering for the ventilation
was reduced by well-insulated windows,
exterior walls and roof. It was also
supplemented by 10 energy wells that
were bored 200m into rock beneath the
buildings to cool them during the summer
months and provide natural heat in the
winter. The building has achieved a 60%
greater airtightness than is required by
Norwegian passive house standards
for commercial buildings (NS 3701).
Daylighting has also been carefully
designed to minimise the need for
electric lighting, and the artificial sources
that are used are energy efficient.
The net result is that, once energy used
for producing materials is deducted, the
building produces a surplus of energy. It
has surpassed expectations for energy
production, thus increasing revenue for

the buildings’ owners and demonstrating
the value of sustainable buildings. More
than 3,000 tour groups have been taken
around the buildings at Kjørbo to date,
reflecting the intense level of interest in
creating ultra-efficient buildings.

The work continues
The Powerhouse collaboration is going
on to work on further energy-positive
projects, including a Montessori school
near Oslo and another Powerhouse office
building at the Brattørkaia development
in Trondheim, which will be the most
northerly energy-positive building in the
world (http://bit.ly/brattorkaia).
Powerhouse Kjørbo has shown
that energy-positive development is
possible even in cold climates such as
in Norway, and that huge improvements
can be made while retrofitting the sort
of ordinary office building found around
the world. It also exemplifies how
collaboration between stakeholders,
including nongovernmental organisations
and suppliers, as well as a workshop
approach can offer innovative solutions.
As the pressure increases for buildings
to lower their emissions in a world where
so many are expected to be in use well
into the future, perhaps those considering
refits should be looking north. C

Claudia Conway is Editor of the RICS
Property Journal
claudiaconway@rics.org

www.powerhouse.no/en
http://snohetta.com
www.zero.no
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Sustainability
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Christopher Sullivan discusses alternative ways of resolving dilapidations disputes

Determination gets
you through

M

ost dilapidations
claims fortunately
never reach the
courtroom, but
when matters do
escalate, the best
outcome for both
parties is a quick
resolution at minimum cost. However,
traditional litigation is a slow process and
certainly not a cheap one; indeed, it is not
unknown for the costs to outweigh the
value of the claim.
Litigation might feel like the natural
way forward when a dilapidations dispute
escalates. Very often, though, the issues
at the heart of such disputes are highly
technical, making them ideally suited to
alternative dispute resolution (ADR).
The Civil Procedure Rules, which
regulate all proceedings in the civil courts,
actively encourage parties to try to
resolve their disputes without recourse
to litigation. They must also consider the
use of ADR before embarking on major
legal proceedings.
Both the Dilapidations Protocol
(http://bit.ly/1To8NJd) and the RICS
Dilapidations 6th edition guidance note
(http://bit.ly/1sjLSmE) likewise encourage
the use of ADR. Recent judgments have
also seen heavy costs penalties imposed
for a failure by parties to give reasonable
consideration to using ADR.
RICS is very much committed to
promoting ADR. Indeed, for many
years, the RICS’ Dilapidations Dispute
Resolution Scheme (DRS) has been
able to appoint both arbitrators and
experts on dilapidations disputes
(http://bit.ly/1BDJMvQ). Due to market
demand, it went a step further in 2015
by training and accrediting a panel of
experts especially for the scheme. These
are building surveyors who have at least
10 years’ relevant specialist experience
after qualification; all have completed
a demanding, RICS-accredited training
course and have been successful at a
selection interview.

Independent experts
An independent expert is appointed
by the parties to provide a neutral

assessment of the claim and intervention
is usually set to commence at a fixed time
after lease expiry. Following instruction,
the expert will first provide a non-binding
assessment of the contractual claim and
the parties will then have a set period,
typically 15 days, to consider this, during
which time they may attempt to settle
the matter between themselves. Should
an agreement not be reached within
this time, the expert will produce a final,
binding determination.
The expert’s decision can be delivered
in as little as three months. It will
combine the results of their investigation
with an assessment of any evidence
and representations submitted by the
parties, the opinion of other specialists
such as mechanics, engineers and
cladding consultants appointed by the
independent expert, plus, ultimately, the
application of their personal expertise.
The process also involves the
production of an impartial and binding
assessment of the diminution in value
of the landlord’s reversionary interest,
capping the claim in accordance with the
provisions of section 18 of the Landlord
and Tenant Act 1927.

provision as regards dilapidations
disputes. Recognising this, the RICS
working party on dilapidations ADR is
developing a standard lease clause that
will be soon be available for download
from the DRS website.
Such a clause is welcomed, particularly
as there are a number of factors that may
well prompt an increase in the number
of disputed dilapidations claims in the
coming years.
b Shorter leases: the average lease
term is just over five years, and shorter
turnarounds mean more claims.
b Upward property cycle: landlords
will progressively look to improve their
buildings to make them more marketable
– but who pays for this?
b CFCs in air conditioning: the market
is demanding new, non-CFC systems,
even where the originals still work
effectively. Again, who pays?
b Minimum energy efficiency
standards: whose liability is the
upgrading of inefficient buildings?

Advice
Cheaper, faster and more flexible than
traditional litigation, the benefits of expert
determination are clear; but your clients
may not be aware of the RICS dispute
resolution route.
All surveyors involved in a dilapidations
disputes are strongly encouraged to
embrace the scheme, particularly where
the dispute appears fractious from the
beginning and may seem to be on the
way to the courtroom. C

Christopher Sullivan is a partner at Malcolm
Hollis, chair of RICS Dilapidations ADR working
party and a member of the Dilapidations Forum
Steering Group
christopher.sullivan@malcolmhollis.com

Determination clause
The inclusion of an independent expert
determination clause in relation to rent
review lease procedures has been
around for decades, and now there is
considerable interest in similar lease
Image © iStock

Related competencies include
Conflict avoidance, management and dispute
resolution procedures
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On the same frequency

A

Paul Bagust introduces a game-changing collaboration and explains what it will
mean for RICS members in facilities management around the world
new collaboration between
the International Facility
Management Association
(IFMA) and RICS is to
encourage excellence in the
built environment and
transform facilities
management (FM), with the
application of consistent,
global professional
standards. IFMA and RICS
will together define and
standardise credentials, practice standards and professional
development for property disciplines, uniting the global FM
community to reduce fragmentation of strategy across the
lifecycle of the built environment.

Strategic goals

The collaboration aims to:
b advance standards and professionalism in FM to create a
common language for property professionals
b raise FM’s profile, giving the profession an influence on the
future of the built environment and enabling business success
b foster a more inclusive, robust global knowledge-sharing
community in FM
b unite professionals working to optimise the built environment
b provide a one-stop shop for FM expertise, professional
development, credentials, education and knowledge.

A common approach to standards
Our collaboration will lead the debate on advancing standards
and professionalism to transform FM, particularly in:
b resolving fragmentation among the global FM community
b the lack of integration of FM strategies throughout the
building lifecycle
b lack of recognition of FM as an aspirational career choice.
Together, we will promote and demonstrate the value of
effective or strategic FM and the benefits of a unified career
pathway. By coming together in this way, two leading property
organisations are combining a global standards reach and a
deep understanding of FM.
Among other things, the collaboration will focus on training
and equipping FM professionals with the knowledge and tools
they need to achieve consistent international standards. This will
not only generate tangible benefits but will help create a labour
market for FM professionals by clearly articulating to hiring
managers what skills and knowledge are needed to execute the
role effectively.
This is a major advancement for a profession that is
increasingly seen as being at the very heart of any business’s
corporate real-estate strategy. It will improve consistency and
3 0 DECEMBER 2 0 1 6 / J A NU A R Y 2 0 17

Views from the top
Tony Keane, President and CEO of IFMA, says: “Shared
global standards open a stronger, more marketable pathway
for FM leaders. By eliminating fragmentation, we are
building a stronger international community, unified by a
common professional language even when they speak
different languages.”
Sean Tompkins, Chief Executive, RICS comments:
“When we launched this collaboration in April we called it
‘the most significant evolution in the history of FM’. Together
we want to address the fragmentation in this sector and
work towards integrating FM strategies that cut across all
aspects of a building’s lifecycle. We want to drive
professional recognition in the FM sector by creating an
unprecedented level of professional support that meets the
growing demands of 25m FM practitioners
Sydney worldwide.”
Kath Fontana, Chair of RICS Facilities Management
Professional Group, adds: “This is an exciting development
in FM, aiming to transform it through consistent, global
professional standards and a unified profession.”

transparency in the property information available and enhance
the work of FM professionals.
IFMA and RICS will embed International Property
Measurement and Ethics Standards in the discipline, seeking
adoption from occupiers and professionals alike. The
collaboration will also provide standards on the procurement,
provision and effective measurement of FM services. C

Paul Bagust is UK Commercial Property Director, RICS
pbagust@rics.org

To find out more about the collaboration and explain how you understand
facilities management, please visit define.fm

Related competencies include
Facilities management
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Held to account

I

Michael Evans and Daniel Miller explain what a new lease-accounting standard
means for commercial property

n January 2016,
the International
Accounting
Standards Board
(IASB) issued
International
Financial
Reporting
Standard (IFRS)
16, the new
lease-accounting
standard with
which all companies reporting under IFRS
will need to comply by 2019.
The standard’s development has been
protracted (see Figure 1), but now private
companies, public bodies and charities
will all need to understand the impact of
changes and be ready to implement them.
Real-estate teams may have to prepare
for the change even earlier. An elective
reporting option comes into effect in 2018,
meaning that companies can opt to report
under the new standard. So although the
standard becomes mandatory in 2019 –
still more than two years off – it will fast
become a priority.
At present, operating leases are treated
as being off the balance sheet whereas all
finance leases are on. The new standard
removes this distinction and all leases are
treated as on the balance sheet. In effect,
an occupier’s obligation to pay rent will
have to be recognised as a liability, while a

The IASB has
estimated that
there is more than
$3tr globally in real
estate obligations
that is off the
balance sheet

corresponding asset, also known as a
right-of-use asset, is recognised as well.
The new standard will lead to an
increase in both total assets and liabilities.
It dramatically affects the profit-and-loss
account and financial ratios such as
gearing levels, as well as creating
enhanced disclosure obligations.

Why the change?
All leases create assets and liabilities, but
as most are not reported on a company’s
balance sheet this leads to an inaccurate
n
picture of its financial position.

Figure 1
IFRS development timeline
2010
Exposure draft

2016
IFRS 16 Leases is issued 13 January;
US Financial Accounting Standards Board
releases its version 25 February

2013
Revised
exposure draft
Image © iStock

2019
Effective date
of new standard:
January 2019

2018
Two-year elective
look-back period
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Analysts sometimes manipulate the
information to estimate the liabilities
arising from activities that are off the
balance sheet, and this can result in a
multiplier of as much as eight times
annual lease expense. However, these
estimates are uncertain and may not
reflect the true picture.
The examples of two US retailers,
Circuit City and Borders (see Figure
2), illustrate the problem. Both
showed operating lease commitments
significantly in excess of their reported
debt, which meant that the gearing of
the companies looked substantially
different depending on whether the lease
commitments that were off the balance
sheet were taken into account. Both
companies have since gone bankrupt.
The purpose of the new standard is
to ensure that all lease liabilities are on
the balance sheet and fully visible. The
IASB has estimated that there is a total
of more than $3tr globally in real-estate
obligations that is off the balance
sheet, representing in excess of 85%
of companies’ commitments or up to
66 times the value of debt on balance
sheets. The issue is global, and all
companies that report under IASB rules
or the US generally accepted accounting
principles will be affected.

What are the effects?
The changes will increase the
obligations most dramatically for
companies that rely heavily on leasing
for their operations, such as retailers,

leisure operators, service companies
and banks. As a result of the incoming
standards, businesses are likely to
experience the following:
b inflated assets and liabilities
following the inclusion of all leases on
the balance sheet
b a higher income statement
treatment in the early years of the
lease; with the IFRS, there will be a
higher charge to the income statement
because of the amortisation and
interest charges, which will reduce
over the life of the lease until there is a
change in the terms and it is reassessed
b the need to collect the data and
calculate the impact may result in a
significant administrative burden
for companies.
Figure 3 offers an example of the
financial impact of the new standard. It
represents a seven-year office space
lease where the annual base rent is
$500,000 with fixed uplifts at 3% a year.
In effect, the rent obligations to the end
of the term are present-valued to today
to determine the right-of-use asset and
liability. These are then unwound in the
financial accounts as amortisation and
interest expense, in much the same way
as a repayment mortgage works. This
results in a higher charge in the earlier
years of the lease.
The new standard is also likely to
have a substantial impact on the
appetite for sale and leaseback
arrangements. This approach has been

used by many businesses as a way to
raise capital and also to recognise a
gain in the income statement at the time
of sale, but it will no longer be so
financially advantageous for businesses
since the leaseback will also now be on
the balance sheet.
Similarly, after 2019 it will not be
possible to recognise all the gain on the
sale of the asset immediately; the next
two and a half years therefore present
an opportunity for property owners to
carry out sale and leasebacks and
recognise all the gain on sale upfront.
This works best where companies
have been recognising their assets at
historical cost. Consider an example
where the net book value of an asset is
£10m and the sale and leaseback
proceeds are £20m, being the fair value.
Currently, the gain that could be
recognised immediately is £10m,
excluding other costs. Under the new
lease standard, however, the gain that it
will be possible to recognise is limited
to the amount that relates to the part of
the underlying asset that has actually
been disposed.
Assuming that the present value of
the lease payments is £15m, then £5m
can effectively be attributed to the
underlying asset. This amounts to 25%
of the total proceeds of £20m, which is
then applied to the total gain of £10m.
The result is that a gain of only £2.5m
can be recognised upfront. The rest of
the gain of £7.5m is effectively
recognised over the course of the lease.

Figure 2
Lease commitments v reported debt of US retailers Circuit City and Borders. Source: IFRS, August 2014
Retailer: Circuit City (USA)

$4,537m

$50m

9,074%

Operating lease commitments
(undiscounted)

Reported debt

Operating lease commitment as
proportion of reported debt

$2,796m

$379m

738%

Operating lease commitments
(undiscounted)

Reported debt

Operating lease commitment as
proportion of reported debt

Retailer: Borders (USA)
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Figure 3
Income statement impact of IASB and Financial Accounting Standards Board (FASB)

Annual expense
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2
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payments

So, what would have represented a gain
of £10m under the old rules is now
turned into a gain of £2.5m under the
new rules.
It could therefore be beneficial to
take advantage of the window of
opportunity presented by the next two
and a half years to recognise the whole
gain on a sale and leaseback under the
existing rules.

What do businesses
need to do?
There is a need to start preparing now
for the changes to ensure there is
adequate time to identify the resources,
systems and processes that will be
required to collect the data, analyse the
portfolio and prepare the accounting
entries. Businesses should begin by
analysing the impact of their leased
property portfolio on their financial
statements. Armed with this information,
they can evaluate strategies for
reshaping their portfolio.
There are alternative methods to
transition from the existing leased estate
to the new arrangements, and each
will have different implications for the
balance sheet. Capital reserves, which
are especially important for banks and
insurance companies, and the
profit-and-loss account will both be
affected in particular. Assessing the
impact of these different methods and
establishing which works best for your
organisation is crucial.

3
FASB

Year

4

Income statement
straight-lined rent expense

Looking more broadly at the
commercial real-estate market, the
impact may be seen in a number of ways,
with businesses considering the
following options and alternatives:
b shorter-term leases to reduce
balance sheet and profit impact on
their financial statement: short-term
leases – that is, those lasting less than
12 months – are exempt under the new
standard requirements
b more turnover rents: rents that are
uncertain, that is, by being linked to
turnover, will not need to be recognised
on the balance sheets, and could
therefore be attractive to occupiers
b a possible move towards property
ownership: depending on business
maturity and lifecycle, this may be
advantageous for some firms, given that
there will no longer be an advantage to
keeping leasing off the balance sheet.
Given that all leases will be on the
balance sheet in future, it may be that
there will be a move to more structured
leasing products that are better aligned
to the financial objectives of an
organisation, such as strip-income
products, credit tenant leases, ground
rents and so on. This may be particularly
relevant for the core properties
belonging to an organisation.
However, there is also likely to be
significant growth in serviced office
space and co-working as organisations
seek greater agility in their portfolio, and

5

6

IASB

7

Income statement accelerated
amortisation and interest

also benefit from these arrangements
being off the balance sheet.
Real-estate teams should be looking
to work closely with the wider business
and develop a plan to implement the new
standard, understand what information is
available and where the gaps are.
This is a revolution in accounting for
leased property. It represents a huge
opportunity for commercial real-estate
teams to take a leading role with senior
management in identifying the financial
impact of their portfolio and developing
strategies that best meet the strategic
and financial objectives of the business
in the future. They should develop a plan
to implement the new standard,
understand what information is available
and where the gaps are. C

Michael Evans (left) is Director, Corporate
Capital Markets at JLL
michael.evans@eu.jll.com
Daniel Miller (right) is Director, Corporate
Capital Markets at JLL
daniel.miller@eu.jll.com

Related competencies include
Accounting principles and procedures,
Property management accounting
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More time surveying, less time typing
OutSec is the UK’s leading web-based transcription
company specialising in the property sector.
We are dedicated to ensuring high-quality, perfected
reports for our clients with a fast turnaround.

®

Our secretarial typing service offers:
• No set up fees, contract, fixed costs or minimum spend.
• Dedicated British OutSec secretaries qualified in the
property sector and familiar with all terminology.
• Reliable, fast, accurate and simple to use service.
• Highly confidential with secure data transfer.
• Record and upload dictation from any location via the
OutSec App for iPhone, android, or digital recorder.
Specialist departments handle transcription directly
into the RICS Worksmart iSurv system, ValEx or
other third party surveying software (such as Quest)
or into your own custom template.
TenantVERIFY for Quality Credit Checks & Referencing
®

We verify thousands of Tenants and Guarantors for busy Landlords & Agents every year.
We pride ourselves on our First Class, Fast & Efficient Credit Checks & Referencing Residential & Commercial Tenants, Guarantors & Limited Companies.
Basic Credit Checks within 2 hours, full Referencing Checks normally within 2 days,
& International Checks within 5 days.

Reports including:
• Project management reports
• Expert and witness submissions
• Purchase & sales reports
• Building and house surveys

Contact us today
Professionals Rely on TenantVERIFY

®

Long Established - 0845 260 4421 - TenantVERIFY.co.uk

Our most important client is YOU
www.outsec.co.uk

Progress your career
The RICS Diploma in Arbitration
This nationally recognised course will provide you with the skills and
practical knowledge to seek work in the capacity of an arbitrator or
act in representing parties at arbitrations across the property, built
environment and related sectors.

What will you learn?
• The application of English law, the law of tort, the law of contract
and the law of evidence to Arbitration
• The Arbitration agreement and appointment
• Interlocutory applications and Arbitration process
• How to write and prepare for a valid Arbitration award
This course entitles you to fellowship of CIArb upon
completion of all related assignments and a peer interview.

For more information contact: t 024 7686 8584 e drstraining@rics.org w rics.org/arbitration
To ad ve rtise con t a c t Em m a Ke n n e dy +4 4 ( 0 ) 2 0 7 8 7 1 5 7 3 4 or emmak @wearesu nday. c om
3 4 DECEMBER 2 0 1 6 / J A NU A R Y 2 0 17

r

R IC S p r op e rt y
JOU RN A L

r e s id e n t i a l

residential

D e c e m b e r 2 0 1 6 / januar y 2 0 1 7

35

RICS P R OP E RT Y
JOU RN A L

P

R E S I D E N TI A L
B U I L D I N G PAT H O LO G Y

revious articles in this
series have looked
at damp through
the related subjects
of building design,
building failure and
occupants’ lifestyles,
but the issues surveyors face when
diagnosing the causes of damp need to
be seen in the legislative context as well.
Such legislation is split into two areas:
civil and criminal.
Civil actions for disrepair deal with
the practical issues arising from a failure
of the building’s structure, exterior
or services. These are the landlord’s
responsibility, or the freeholder’s in the
case of a leasehold property.
Claims that a property is prejudicial
to health or a statutory nuisance are
criminal matters relating to its condition,
where this affects or could compromise
the health of occupiers or the public. If an
issue is likely to be injurious or prejudicial
to health, a landlord has to remedy the
situation within 21 days of being notified.
A nuisance, meanwhile, is deemed to
affect the public outside the premises;
noise nuisance cases are rare because of
the difficulties in obtaining proof, but any
that are brought must be abated within
three days.

Definitions
The Oxford English Dictionary defines the
verb “repair” as “to restore (something
damaged, faulty, or worn) to a good
condition”; it defines “disrepair” as “the
state of being broken or old and needing
to be repaired”.
Section 11 of the Landlord and Tenant
Act 1985 requires the landlord “to keep
the structure and exterior of the property
in good repair, including drains, gutters,
and external pipes; to keep installations
with a supply of water, gas, electricity
and sanitation in good repair and proper
working order; to keep installations for
space heating and water heating in
good repair and proper working order”.
While this is the basic situation, specific
repairing covenants in a leasehold
agreement may, for example, contain full
repairing obligations for the lessee.
The structural and exterior property
elements listed in section 11 will usually
be the landlord’s responsibility. However,
some tenancy agreements may make
a broken window the occupier’s
responsibility even though this is part of a
building’s structure and exterior.
For disrepair issues under section 11,
in both social housing and the private
36 DECEMBER 2 0 1 6 / J A NU A R Y 2 0 17

In the first of two articles, Michael Parrett
considers the legal aspects of building pathology

In the eyes of
the law
rented sector, surveyors must fully
understand the terms and conditions of a
tenancy agreement.

The legislation
Civil actions for disrepair, which are
heard in the county court, are usually
concerned with section 11 of the 1985 act,
which is linked closely to the landlord’s
duty of care under section 4 of the
Defective Premises Act 1972. There is
also the Latent Damage Act 1986 and the
Limitation Act 1980, which puts time limits
on claims.
Criminal actions, which are heard in
the magistrates’ court, generally relate
to damp and defects in buildings. Many
pieces of legislation apply to buildings,
including the Environmental Protection
Act 1990, specifically sections 79 to 82,
which deal with prejudicial to health and
statutory nuisance claims.
These areas are very closely
connected with the Housing Health and
Safety Rating System, part of the Housing
Act 2004 regime. This categorises
hazards deemed to be prejudicial
to health; dampness and mould are
considered a category 1 severe hazard.

Legal aid
Aid is governed by the Legal Aid,
Sentencing and Punishment of Offenders
Act 2012. Until recently, a claimant could
only obtain legal aid for civil actions
on disrepair but not criminal claims for
statutory nuisance. However, the Lord
Chancellor’s office has reviewed claims
under disrepair in relation to public
funding certificates and legal aid.
Consequently, legal aid will only
support claims of disrepair linked
to “prejudicial to health” claims or
where there are actual health issues.
This demands that claimants have
obtained medical evidence to support
a link between their ill health and
housing conditions before their claim is
considered for public funding.

An example would be a plumbing
leak in a tenanted property that caused
dampness and mould. People contracting
rhinitis and suffering breathing difficulties
may demonstrate that their ill health was
commensurate with these problems, as
there is a well-documented causal link
between dampness and mould and upper
respiratory tract infections.

Limitation periods
Where there is a long leasehold
agreement, section 8 of the Limitation
Act 1980 says there can be a 12-year
limitation period for any claims, although
in most disrepair claims for short secure
tenancies, claimants would be statute
barred after six years. Latent defects to a
building heard under the Latent Damage
Act 1986 would historically have a similar
six-year claim limit.
However, a seminal case is Pirelli
General Cable Works v Oscar Faber &
Partners [1983] 2 AC 1. Oscar Faber, the
defendant engineers, had been engaged
by the claimant to design a chimney for
the Pirelli factory, which had specified
a chimney lining constructed from
lightweight concrete.
The work was completed in 1969 but
cracks soon appeared at the top of the
chimney. However, the claimants did not
become aware of this until late 1977 and
issued a claim against Oscar Faber in
1978. Initially, the claim was statute barred
because six years had elapsed since
the work. The case went to the House
of Lords and the law lords overturned
the statute limitation period. They said
that if a defect were hidden or did not
reveal itself for some considerable time
after construction, the claim should start
from the date of discovery rather than on
completion of construction.
This case led to an amendment to
section 14a of the Limitation Act 1980 on
timescales relating to claims, effectively
meaning that there is no time limit. But
section 14b of the Limitation Act 1980
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contains a clause with a long-stop of
15 years for some cases of negligence.
However, section 32 of the same act
states there is effectively no time limit
in cases where fraud, concealment or
mistake occurred.

responsibility? I would argue that if this
were how a property had been built
under the regulations of the day, then the
landlord could not be found guilty under
section 11 because there would effectively
be no failure.

Structure or decoration?

Access

A contentious area inside habitable
spaces is whether defective wall plaster
is the landlord’s or tenant’s responsibility.
Plaster could be considered either as
part of the structure or as decoration.
My view is that the plaster is part of
the building if it has become defective
because of a fault with the structure. But
supposing the resident removed three
layers of well-adhered wallpaper and
pulled some very old plaster off the wall?
It probably could not be argued that the
aged plaster is not part of the structure.
If wall plaster and decorations were
damaged by mould and dampness that
were entirely due to the tenant’s use and
occupation, then this should on the other
hand be categorised as decoration, and
therefore the tenant’s responsibility.
In a case where a solid floor has no
damp-proof membrane or a wall has
no damp-proof course, and there are
no mitigating circumstances such as
raised external ground levels nor is there
dampness, then is this the landlord’s

Failure or obstruction by tenants (as
claimants) to provide access for their
landlord to repair or abate a nuisance is
a defence in law, as determined in Carr
v Hackney London Borough Council
[1996] 28 HLR 747. Where landlords offer
reasonable alternative accommodation
to enable them to carry out more major
works, or any of a kind that cannot
be undertaken while the premises are
occupied, and the offer is unreasonably
refused, there is a defence for the
landlord. The authority is Quigley v
Liverpool Housing Trust [1999] ECS 94.

Image © Shutterstock

Improvement to premises
In Birmingham City Council v Kelly
[1985] 17 HLR 572, the Divisional Court
found that design defects and a lack
of insulation may count against the
landlord, even though these related
to improvements to the premises. So
in making claims that properties are
prejudicial to health, it may be insufficient
for a landlord to rely on not being
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required to improve the premises, if a
judge or magistrate finds that a damp and
mould problem may recur without that
improvement being made.
It is important, too, for landlords to
prove any contributory cause to a defect,
dampness or mould by the tenant’s use
and occupation of the premises. This was
the case in Pike v Sefton Metropolitan
Borough Council [2000] JHL D84 QBD,
where the tenant had failed to adequately
heat the premises. R
The second article of this pair will
consider important cases and their impact
on surveyors.

Michael Parrett is a building pathologist,
chartered building surveyor and founder of
Michael Parrett Associates. He is an Eminent
Fellow of RICS and the lead author on the
Building Pathology Damp section of isurv
info@michaelparrett.co.uk

Related competencies include
Housing management, Leasing/letting,
Repair and improvement
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Made to
measure
Fiona Haggett explains the concept of
residential valuation and IPMS

T

he launch of the International Property
Measurement Standards (IPMS) for
residential buildings in September means
that the way we measure residential
property is changing. Furthermore, with
the publication of the associated RICS
professional statement in 2017, the existing
Code of measuring practice (CoMP) for
residential buildings – from which we have all been working –
will be superseded, and measurement to the IPMS will in time
become mandatory.

What are the IPMS?
They are an international suite of standards, developed by a
consortium of more than 84 professional organisations around
the world, with the aim of bringing clarity and ensuring assets are
measured in a consistent and transparent way across the globe.
IPMS will:
b provide a basis on which to support valuation
b help analysis of transactions across the world
b ensure that stakeholders and surveyors across functions and
borders are speaking the same language.
Embedding IPMS will take time, but RICS professionals have a
vital role in this process. The organisation expects its members
to champion the use of the new standards and lead the way in
their implementation. From a valuation perspective, we must be
clear that measurement is not about the value, neither should it
influence valuation technique; it is about the classification of areas
to which you apply your value judgement.
This article will anticipate questions you may have about the
implementation of the new standards, and offers some answers.

Will IPMS be mandatory?
The answer is yes, in time. However, although RICS expects all
members to advise their clients of the benefits of IPMS, if your
client still then expects measurement to be on a different basis,
then you should fulfil their requirements.
If you can also show and document that, in your professional
judgement, applying IPMS is not practical for a particular
property, you can use an alternative basis of measurement. In
these circumstances, you must document that reason in your
case file.

What about comparable evidence?
This will probably be measured on a different basis in the short
term until the use of IPMS is embedded in the market. In such
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IPMS aim to ensure
assets are measured
consistently across
the globe

cases, it may be necessary to convert the IPMS back into
CoMP terms to aid comparison. To assist, RICS provides a free
converter tool (available at https://ipmsconverter.rics.org). At
the time of writing in September, the tool is intended for office
buildings, although it is understood that it will be extended to
cover residential property as well. In addition, a pro forma has
also been developed that will help with conversion from one
basis of measurement to another.

I am using measurements or plans that are
presented as CoMP. Should I re-measure?
There is no requirement to re-measure existing buildings if you
would not ordinarily do so. In the case of a new measurement
event – an instruction where the building size will need to
be established prior to valuation – the IPMS and the RICS
professional statement set the expectations. However, it is
recognised that this may not be the best course of action where
the valuer needs to use their professional judgement to identify
specific circumstances, such as where the building forms part of
an existing portfolio.

Requirements to note
In addition to the questions that the new standards will raise,
there are a number of requirements to observe.
1. It is mandatory for you to advise your clients about the
benefits of IPMS.
2. You must put a date on your plan indicating when the
measurements are taken.

R ESIDE NTIAL
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b IPMS3a: measurement to the outer face of the external wall
and centre line of shared walls; measurement to finished surface
of walls in common facilities
b IPMS3b: area in exclusive occupation, including internal walls
and columns, measured to the Internal Dominant Face and
finished surface
b IPMS3c: area of exclusive occupation, excluding the walls
and columns, measured to the internal dominant face and
finished surface.
The main differences and areas where you should take care are
as follows.
b Restricted-use areas: under CoMP, areas less than 1.5m high
were excluded. For IPMS, all restricted use areas are measured
but stated separately.
b Walls and columns (including chimney breasts) are
approached differently.
b Enclosed walkways and covered atriums (base level only)
are included.
b Covered balconies and verandas are included, but they are
stated separately.
b Internal voids are treated differently – you must identify these.

New concepts

3. You must state the standard to which you are measuring – e.g.
CoMP, gross internal area or IPMS2 – as well as the unit and the
method of measurement, such as laser or tape measure.
4. If possible, reference and scale the plan.
5. If you are converting between metric and imperial, you must
state the conversion factor and clarify where you have rounded
up or down.
6. It must be clear on the plan who has taken the measurements.
7. Where you are relying on existing plans or measurements, you
are expected to carry out an appropriate level of due diligence
and document this.
8. You are required to state the tolerance (i.e. extent of estimate)
to which you are measuring – an accuracy of between 1% and
10% is considered acceptable, depending on the circumstances
and the application.

b Internal Dominant Face (IDF): the inside finished surface,
comprising more than 50% of the floor-to-ceiling height for each
wall section. If this cannot be identified, or there is only one
surface, then the finished surface is deemed to be the IDF.
b Finished surface: the wall surface directly above the
horizontal wall–floor junction, ignoring skirting boards, cable
trunking, heating and cooling units and pipework.
b Centre of wall: depending on the standard used and whether
the buildings is in single or multiple occupation, a measurement
may need to be taken to the centre line of a dividing internal wall
between attached dwellings. This will require the valuer to be
aware of the thickness of the wall, or in the event of uncertainty,
state the assumed thickness of the wall.

The challenge of change
Like all changes, the introduction of IPMS will present a few
early challenges as valuers get to grips with the new concepts;
only through use and familiarity will those become second
nature. The global consistency and transparency that common
standards bring can only help to enhance the reputation
of the surveying profession and minimise the scope for
misunderstandings. For this reason, I would encourage you to
adopt these changes at the earliest opportunity. R

How can CoMP be converted into IPMS?
Roughly speaking, the following terms apply.
b Gross external area = IPMS1: the sum of the areas of
each floor measured to the outer perimeter of the external
construction features.
b Gross internal area = IPMS2: the sum of the area to the
Internal Dominant Face or finished surface.
b Net internal area = IPMS3: the floor area available on an
exclusive basis to an occupier.
There are, however, some variations. For residential property,
additional subdivisions into IPMS3a, b and c apply:
Image © iStock

Fiona Haggett FRICS is RICS UK Valuation Director
fhaggett@rics.org

Related competencies include
Inspection, Measurement, Valuation
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Some serious
considerations

S

Peter Foulds looks at the true costs of running an HMO

So your client, having heard all
the dinner party chit-chat
about the great buy-to-let
opportunities, dashed out to
secure a great deal on a
house in multiple occupation
(HMO). This client is seduced
by the prospect of a
potentially good income: there
are multiple tenants, which will
reduce the risk of the
property falling entirely
vacant. Repairs should be
pretty straightforward, too,
and as the landlord, they can
easily call round at weekends

or evenings to change the
lightbulb in the communal
living area or clear out that
blocked drain.
They tell you that the costs
can be easily controlled.
There was some additional
expense in buying the house
with the increased stamp
duty, but they have accounted
for all other outgoings in the
budget. Or have they?

Second thoughts
Imagine the unfolding
scenario for the
inexperienced investor, who is
beginning to have doubts
about whether their budget
analysis is up to scratch.
Your client says: “I don’t
quite understand the HMO

There is no such thing
as a fast buck
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licence arrangements and had
assumed that as the previous
owner had a licence, this
would cover my ownership.
But I was wrong. My local
authority charges £870 for a
five-year licence.
“I had also assumed that
because the property had
been granted a provisional
licence, this would
automatically be renewed. In
fact, it had not been inspected
by the council and I now
understand that there are
works required to make the
property safe. Apparently, it

assesses the property against
something called the Housing
Health and Safety Rating
System that judges the
property against 29 housing
hazards, including food safety
and intruders.
“Never mind, at least I’ve
put up some smoke detectors,
which should sort out the fire
risk issue. I am a bit
concerned, as my friend who
also owns an HMO came for
dinner last night and was
talking about a minimum
space requirement for each
bedroom and class A or D
mains-linked smoke detectors,
with minimum 30-minute fire
doors. They also said stairs
must lead directly to the final
exit without passing through a
risk room. I’ll ask my local
builder to put up some extra
plasterboard partitioning. That
will sort it – won’t it?
“My friend then started
going on about Legionnaires’
disease and testing the water
appliances. Don’t know what

R ESIDE NTIAL
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this is about, isn’t it someone
in the French army? Anyway,
the plumber wants to charge
me 50 quid and has also told
me that it will be £100 to do
the annual gas safety check.
But then he cannot do the
electrical check that my local
authority requires. I do know
about the furniture, though,
and I made sure that it has all
the right fire tags on it.
“But why do I need to install
a carbon monoxide alarm? It
all just seems like
unnecessary red tape. Surely
it does not apply to me, and in
any event they will never
catch up with me if I cut a few
corners, will they?
“I have to admit I am now
getting worried and wake up
at night in a cold sweat.
Everyone told me it was dead
easy. Buy an HMO and you
will get at least 10% return on
your rental income. Brilliant, I
thought. But what about all
the costs I keep hearing
about? How do I take them
into account?”

Expert advice sought
Your client continues: “I wish I
had taken more advice and
talked to a buy-to-let
specialist surveyor when I first
had this idea. But even if the
rent has to be used for some
of these works, at least it’s
always going to come in –
right? I mean there won’t be
voids, will there?
“I can always sue a tenant if
they trash the place, and I am
sure my local builder will be
able to fix it up for me if there
are problem occupants, won’t
they? Do I need to pay the
council tax if the tenant does
a runner?

“The mortgage valuer has
been today – I bought the
property for cash at auction
– and, boy, did they ask a lot
of questions. They seemed a
real stickler. You know how
these surveyors can be.
“Not only did they want a
copy of the licence, they
measured every room and
wanted to see the assured
shorthold tenancy – my
arrangements are a little
informal – so that was tricky.
“Then they told me that the
humanities department at the
university was being relocated
to the other side of town, and
asked if I expected to have to
drop my rents to fill the house
next year! What do they know,
though? I mean all they have
to do is take the rent and
multiply by 10 – I think.
“I suppose I could take the
easy route and get someone
to manage the property for
me. Those tenancy deposit
schemes are becoming a pain
in the neck, and the inventory
was always wrong. But my
mate gets charged 12% of the
rent he receives, and what do
those agents do for that?
Then again, it would stop the
nightly phone call about the
broken toilet.
“Now I hear that the tax
relief is going to change so I
cannot offset my mortgage
payments, and wear and tear
allowances have been
reduced as well. On top of
that, I’ve heard about the
Deregulation Act 2015, the
Housing and Planning Act
2016 and further moves by
the Bank of England to
regulate the sector. All of this
eats into my margin.
“But it will be all right in the

“I had also assumed that
because the property had been
granted a provisional licence,
this would automatically be
renewed”
Image © iStock

Any surveyor involved in
buy-to-let and HMO valuation
work must be suitably
experienced in the local market
from both a capital and rental
perspective
end, surely? House prices are
always going to increase …
aren’t they?”

Nightmare situation
The point about this
nightmare for our fictional
landlord is that they have not
thought about the real costs
of running an HMO. Councils
are becoming very efficient at
managing the HMO question
in their areas with licensing
and enforcement.
When considering a
purchase, all relevant costs
have to be taken into account.
Voids need to be reflected
and appropriate deductions
made when considering the
true return on investment.
Changing the communal
lightbulb yourself represents
a very different cost from
employing an electrician who
has a minimum call-out rate.
Any surveyor who is
involved in buy-to-let and
HMO valuation work must be
suitably experienced in the
local market from both a
capital and rental perspective,
as the rental assessment is
equally important in the
estimation for mortgage
underwriting purposes.
A sound understanding of
the local and national
regulatory framework is
essential, so the surveyor is
able to comment on local
conditions such as room
sizes, selective licensing
schemes and planning
restrictions, including Article 4
directions, that can be so
critical to value. If an
investment approach is to be

considered, then does this
result in a valuation that is out
of kilter with the local market?
In reality, can the investor just
buy the large family house
next door and convert it into a
five-bedroom HMO?
If you are adopting a
yield-based approach, then
you must take care to ensure
comparables are considered
on a similar basis. In other
words, you must value as you
devalue. Are comparables let
on a gross or net basis?
These are considerations
that have been predominant
in the residential buy-to-let
market, and represent an area
in which RICS has been keen
to give guidance – in fact, The
valuation of buy-to-let and
HMO properties guidance
note is about to be published.
This will be an essential read
for any surveyor wishing to
operate in this field. R

Peter Foulds is Director of Risk
Management at Allied Surveyors
and a contributor to The valuation
of buy-to-let and HMO properties
guidance note
peter.foulds@alliedsurveyors.
com

Related competencies include
Business planning,
Leasing/letting, Management
accounting
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Jeremy Blackburn explains the rationale behind RICS housing policy
Increasing housing
allocation without the
right infrastructure in
place potentially creates
traffic congestion

Right to reply

M

y recent summary of
RICS residential
policy (Property
Journal July/August
pp.36–37 and
September/October
pp.46–48) attracted
a lot of interest. It is always gratifying to
read views from the membership, and
what follows are edited versions of their
comments together with my responses.

The view from Norfolk
Christopher Dady, chairman of the
Campaign to Protect Rural England
(CPRE) Norfolk, felt that the policy was a
rather clumsy blueprint for simply building
over what countryside we have left,
without addressing any of the issues.
He believes that worse is to come with
the invention of the term “amberfield”,
which if adopted, would open up new
areas for development on land that is vital
in providing a buffer zone between town
and country. The UK, he says, may be one
of the most densely populated countries
42 DECEMBER 2 0 1 6 / J A NU A R Y 2 0 17

in Europe, but current planning controls
mean that only land with special features
is protected; everything else is fair game
when it comes to development.
Satellite images of Europe show how
well we have fared compared to Belgium,
for instance, with far less grey concrete
visible on this side of the Channel. Many
people, including RICS members, want
to keep the UK this way. Development
should not stop, Christopher argues, but
must be much more measured.
The CPRE report Set up to fail shows
that the government’s housebuilding
requirements are nowhere near to being
achieved. Despite this, even higher
targets are being set, to inform new local
plans up to 2036. Seemingly, by having a
greater allocation housebuilding will
speed up; however, developers only build
at a rate that the local market will support.
In greater Norwich, land has been
allocated for 60,000 houses, much of
which has planning consent to support
housing targets from 2001 to 2026. To
increase targets will result in land

allocation being pushed ever further into
the countryside, Christopher writes,
giving developers the opportunity to
cherry-pick more valuable sites, leaving
less attractive land blighted, undeveloped
and increasing in price rather than supply.
Spreading allocations simply puts a lot
of housing in the wrong place.
Housebuilding in Great Yarmouth and
King’s Lynn has turned them into
commuter towns for Norwich and
Cambridge respectively and regenerated
neither town, while failing to address
poverty. Sprawling development north of
Norwich has also increased traffic
congestion, without creating communities
or supporting infrastructure at the
planning stages.
Christopher adds that these new
developments are resource-inefficient
housing, built with hard surfaces that
increase flood risk, and with affordable
elements included too late in schemes to
respond to the housing crisis. Properties
are often built some way from public
transport, jobs and facilities.
Image © iStock
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Building methods remain unchanged,
although there are countless examples of
better housing, available more cheaply
that are more efficient and quicker to
build. It is hard to understand why this is
being ignored as a way to improve
housing supply and bring down prices,
while maintaining developers’ profits.
There are almost no schemes to enable
self-build land to become available either.
Our countryside is mainly made up of
land that provides opportunities for
agriculture and recreation, and
Christopher maintains that we need to
preserve as much of this as possible.
Policies must abandon the mistaken
belief that opening up more and more
land for development is the only option.
Policy should instead focus on
brownfield land first, encouraging
innovation in development to avoid
sprawl, increase quality, reduce costs,
speed up development and address our
infrastructure issues. The planning
system has worked well; we should not
throw it away. An understanding of urban
and rural needs, built into a proper
framework of policies, will secure our
future wellbeing.

Pension holdings
Jim Carter of the Eric Wright Group of
Companies expressed disappointment
that no case is yet being made for
residential property to be held in
self-invested personal pensions (SIPPs).
Although recognising the political
difficulties of this approach – specifically
in relation to the possible loophole that
could include second homes – he says
there are thousands of low-cost former
flats, mostly above retail premises, that
are now empty because the asset is
included in an SIPP.
He and his co-director held two
such flats that were in high demand,
but because of HMRC regulations
they had to sign an annual declaration
of non-occupation and obtain written
confirmation from the retailer, having
sealed off the upper floors to prevent
access. He lobbied his MP some years
ago, who promised to report the matter
to the then Prime Minister Gordon Brown,
but never heard anything more.
I confirmed that RICS supports SIPPs
(see p.9 of the RICS Residential Policy
paper), particularly for older people
looking to invest in the private rented
sector and where there is a need to
provide institutional vehicles. This is

preferable to the overheating of the
small-scale buy-to-let sector, which the
UK government moved against with
stamp duty, penalising institutional
investors into the bargain.
I also pointed out that the question of
empty homes, particularly vacant units
above shops, is going to be explored by
the Empty Homes workstream of the
Housing and Planning All-Party
Parliamentary Group. This initiative is
supported by RICS, and Lewis Johnston,
RICS Parliamentary Affairs Manager, is
leading the group’s work. Readers
wishing to make submissions should
contact ljohnston@rics.org.

North of the border
Jamie Carruthers from Dormont Estate in
Dumfriesshire was concerned that my
articles focused entirely on England. He
said that, as far as he was aware, there
was no Homes and Communities Agency
in Scotland – which is still part of the UK
– neither any Localism Act, National
Planning Policy Framework, Department
for Communities and Local Government
nor Communities Infrastructure Levy. He
asked for clarification.
I responded that, although my previous
pieces focused on England, Residential
Policy, which was published before the
Scottish parliamentary election, included
a section on housing and planning policy
there (see p.16 of the paper). For the
election and its immediate aftermath,
RICS produced a residentially focused
Scotland manifesto, Shaping Scotland’s
housing future.
This recommended a Housing Land
Agency, which built on RICS’
representations on the Scottish Land
Reform Act 2016, and linked with the
SNP’s manifesto commitments. This will
have a role in the use of public land for
housing, working with either the rural
housing fund or council compulsory
purchase orders in urban areas. It will
also play a part where private land has
been purchased in the public interest
through the Scottish Land Fund, and
could be used to provide self-build or
affordable housing or crofting.
RICS Policy Manager Hew Edgar
(hedgar@rics.org), who is based in the
Edinburgh office, will be leading the
preparation of a policy paper that looks at
a wider agenda for land management and
rural economy in Scotland, following the
Land Reform Act. He will help formulate
RICS members’ ideas about what the

Scottish government could do in
implementing this legislation and how it
could benefit these areas.
Kenneth Campbell of Troon meanwhile
believes that government should adopt
fresh policies to deal with current and
future housing problems. More new
housing brings challenges for regional
planning; it is widely accepted that new
supply should include the lower end of
the market, but the numbers produced
are having little effect. We are advised
that housing demand is stimulated from
the bottom, but I know from experience
that the supply of public-sector housing
is frequently overlooked or ignored.
In the 1980s, Kenneth was employed by
Irvine new town development corporation,
where he promoted and sold land for
private housing development while the
corporation developed rental housing.
The two types of development operated
together; interest rates soared, and
without the continuous supply of new
rental housing, the private housing
development would have stalled.
It did not; the housing built was of good
quality, and often enabled stable
communities. Irvine may not be perfect,
but he believes it demonstrates that this
balanced approach to housing supply
was successful. So, while the government
cannot interfere with the housing market,
it can produce new rental housing. R
Thanks again for your comments. Space
constraints meant that it was only
possible to summarise this wide-ranging
policy document in the journal. I hope my
responses have been helpful.

Jeremy Blackburn is RICS Head of
Policy & Parliamentary Affairs
jblackburn@rics.org

The RICS Residential Policy paper is available at
rics.org/resipolicy
RICS Scotland Manifesto 2016: Shaping
Scotland’s housing future is available from
www.housingnet.co.uk/download_pdf/20779

Related competencies include
Housing strategy and provision, Planning
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Tom Ansell and David Richards affirm the principle “buyer beware”

Always read the small print

H

ardy v Griffiths [2014] EWHC 3947
provides a salutary lesson to buyers of
residential property that they should
instruct a surveyor to inspect the property
before exchange of contracts.
The case considered the responsibility
of the sellers in making representations
against the buyers’ responsibilities to
investigate the property.
In March 2011, the Hardys accepted an offer of £3.6m from the
Griffithses. Contracts were exchanged the following day and a
deposit of £150,000 paid. The contract provided that the buyers
had to pay a top-up on the deposit, equal to 10% of the purchase
price, if they failed to complete on the agreed date. There were
delays, so both parties agreed to a later completion date of
30 April 2012. The buyers’ lender had a
survey carried out following exchange of
contracts, which stated the property was
suffering from damp and rot. Accordingly,
the buyers decided they did not wish to
proceed and tried to pull out.
Before exchange of contracts, the buyers’
solicitor had written to the sellers, and the
buyers verbally enquired of them and their
estate agent about the possibility of damp
or dry rot at the property, but its existence
was not disclosed. The sellers’ responses
at the time were that they were not aware
of any such issues, but the buyers should
appreciate it was an old property and no
warranty was given as to the condition.
The conveyancing contract was largely in standard form and
did not cover aspects of the property’s condition. It is therefore
the buyer’s responsibility to carry out all inspections required
prior to this point, and they then take the property as they find it
after exchange of contracts.
Clause 3.2.1 of the Special Conditions of Sale (4th edition)
confirms that “the buyer accepts the property in the physical
state it is in at the date of the contract unless the seller is
building or converting it”. As this was an express clause of
the contract and the sellers were not building or converting, it
applied in its entirety.
However, the contract did contain a special clause limiting
the scope of actionable representations to those made by the
sellers’ conveyancers before the date of the contract and agreed
that such representations must give rise to a material difference
between the descriptions and the value of the property. Neither
the solicitors nor the sellers were specialists in damp and dry
rot, and their replies clearly stated that they could not be taken
to constitute a warranty as to condition.
Judge Amanda Tipples QC found that defects of a physical
quality are patent defects among those pursuant to condition
3.2.1, which a seller of land is not required to disclose to a
prospective purchaser. This reinforces the Common Law rule of

caveat emptor – that it is the buyer’s responsibility to discover
the issues regarding the property’s condition. A full structural
survey should have been undertaken by the purchasers before
contracts were exchanged.
The buyers’ argument that the sellers had misrepresented the
state of the property failed due to particular issues in the case:
1. the special clause that the buyers had not relied on any
representations, whether oral or written, save for those
confirmed in writing by the sellers’ conveyancers
2. the judge finding that the sellers had not been fraudulent,
reckless or made any misrepresentation; they had not known
there was damp when the buyers visited the property
3. for there to be misrepresentation, there must be reliance
on the representations made, and in this case there was no
evidence that the buyers had read the sellers’ responses.
The judge further found that in addition
to the deposit of £150,000 lost by the
buyers, they also had to pay £210,000 to
make up the deposit of 10% of £3.6m. The
buyers had argued that they were entitled
to withdraw and get a refund of the
deposit and the sellers were in breach of
contract. Although the sellers had resold
the property and had no loss, the judge
concluded they were entitled to rescind
and get the deposit topped up to 10%.
The judgment sends a clear message
that the onus is on buyers to conduct
full investigations and ensure they are
satisfied before purchasing a property. It is
always advisable to instruct a specialist surveyor to inspect the
property. A property purchase is one of the largest investments
anyone will ever make, so being fully informed from both a legal
and structural viewpoint is essential.
An appeal was heard in April 2016, but the original judgment
was upheld. R

The onus is on
buyers to conduct
full investigations
and ensure they
are satisfied before
purchasing a
property
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Tom Ansell is Head of Practice Area, Residential Conveyancing and
David Richards is a solicitor in the Defended Litigation Department at
Brethertons Solicitors
tomansell@brethertons.co.uk
davidrichards@brethertons.co.uk

Related competencies include
Housing maintenance, repairs and improvements, Purchase and sale
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It’s good
to talk

D

Stephen Brown discusses the
importance of good communication

During a recent presentation,
I asked members of the
audience to stand if they
had bought their property
through an estate agent: 90%
of them rose to their feet.
When I asked them to remain
standing if they had received
a call from an agent since
they bought the property,
90% sat down again.
I then asked: “Can you put
your hand up if you spend
an hour daily on an activity
that generates business?”
As was the case at other
presentations I have made,
there was no response.
This highlights the lack of a
policy at estate agencies for
staying in touch. Think about
it – why aren’t you building
business generation into
your daily routine? What is
preventing you from spending
an hour a day focusing on
new business? What would
that generate?
Gary Keller’s book The
Millionaire Real Estate
Agent (http://bit.ly/2d5u1LL)
discusses the 33 touchpoints
an estate agent should
have. Keller’s programme
is designed to move new
prospects along the marketing
funnel, and keep that funnel
full of potential for repeat
and referral businesses. His

is not a quick-fix strategy, but
it is full of proven techniques
relevant to the real-estate
market in the USA.
I regularly advise estate
agents to look at different
industries; there is always
some crossover, and slight
changes to your business can
lead to new processes that
can prove to be extremely
effective. You can never
evolve if you only look inward.
Market appraisals are
the lifeblood for any estate
agent, and repeat and referral
business can only be secured
through a sense of loyalty.
But how can you expect a
prospect to be loyal if you do
not keep in touch with them?
Suppose you used your
database effectively for
45 minutes each day, and
secured one appraisal as a
result: it may not sound like
a lot, but that would mean
250 appraisals a year. If only
50% of these instructed, that
would still lead to 125 new
instructions for you.
If in turn you only convert
70 of those new instructions,
the average UK fee of
£3,000 would mean you raise
£210,000 a year in additional
revenue. How would that
affect your business?
This strategy costs nothing
more than time; no huge
marketing spend on design
and print, no expensive leaflet
drop. It is simply about making
more use of your existing
tools and resources.
I once spoke to a previous
prospect and managed to
obtain an appointment for a
market appraisal simply by
Image © iStock

asking what they thought their
property was currently worth.
They were not sure, but were
pleased I asked and agreed to
a visit from a listing specialist.
I then asked if the property
was part of a larger portfolio,
and was invited to appraise
21 flats that they were
developing. I guessed I was
talking to an investor, and
when I asked if there was
anything else, was invited to
appraise a further 17. One
phone call led to the appraisal
of 39 properties.
This tactic is not restricted
to estate agency; it makes
sense to remain in contact
with those who have taken an
interest in your organisation,
whether theirs was an enquiry
that did not lead anywhere
or brought in a significant
amount of business.
With one touchpoint, you
have no idea who may be on
the end of the phone, receive
an email, or open a card you
sent. People’s situations
change over the years, and
although the timing may not
have been right then, it could
be now.
Staying in contact is a
long-term strategy,
consistently reaching out
to prospective clients with
relevant, market-based
information. There are many
different ways of doing
this – emails, letters, cards,
market reports, newsletters,

calendars, invitations,
promotions or phone calls;
and let’s not forget social
media and the numerous
opportunities it provides.
Implementing a consistent
communications policy will
help justify your agency fee
to any prospective client. You
will not be an unknown – you
will be an agency that has
connected with them over
several months, maybe years.
They will already feel a
loyalty to you as you have
established trust. When they
are ready, yours will be the
organisation with which they
want to do business.
Take 45 minutes out of your
day to stay in touch, and you
will see the financial rewards
and business success. R

Stephen Brown is Director of
Stephen J Brown Consultancy and
Director of Agency Mentors
stephen@sjbconsultancy.co.uk

www.agencymentors.com

Related competencies
include Business planning,
Communication and negotiation,
Purchase and sale
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Leave it to
the experts
Electrical safety must remain the domain of the skilled
electrician, says Paul Collins

E

veryone
connected with
a property is
responsible for
ensuring that
its electrical
installation is
well maintained
and checked on
a regular basis.
But when does being vigilant start to
become dangerous?
The past few years have seen a huge
increase in the number of courses and
training programmes that claim to turn
non-competent, non-technical people into
skilled and accredited inspectors who
can carry out simple electrical checks.
Although I advocate improved safety in
the home, encouraging people who are
not directly connected with the electrical
industry to carry out inspections is
confusing and potentially dangerous.
The charity Electrical Safety First
(ESF) offers a range of free information
on its website, covering visual inspections
and checks such as ensuring that
plugs and sockets are not scorched or
damaged, or that the consumer unit has
residual current device (RCD) protection.
This is something everyone should be
doing; but for anything more than a basic
inspection, ESF stresses the need to call
a registered electrician.
Graham Ellis, associate director
of the RICS Residential Professional
Group, stresses: “Reporting on electrics
is fraught with difficulty for surveyors.
They should follow RICS professional
statements and guidance to carry out
inspections and report in accordance
with their level of competence and
46
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the agreed level of service. Surveyors
should be very careful and not present
themselves as experts in electrics.
“However, they are expected to have
a certain amount of knowledge and
understanding and to report their findings
factually, depending on what level of
survey is undertaken. In the absence of
a current safety certificate, the client
should be advised to obtain a further
investigation, condition rating 3, from an
appropriately qualified person belonging
to a recognised organisation.”

RICS Home Safety
Professional Statement
When providing any service, a surveyor
has to agree standard terms of
engagement with the client at the
outset. This follows the criteria set out
in a description of service, in which the
prospective client is advised what the
surveyor will or will not do.
The Condition Report (survey Level 1),
HomeBuyer Report (Level 2) and Building
Survey (Level 3) all state: “Services are
generally hidden within the construction
of the property. This means that only the
visible parts of the available services can
be inspected, and the surveyor does not
carry out specialist tests.
“The visual inspection cannot assess
the efficiency or safety of electrical,
gas or other energy sources; plumbing,
heating or drainage installations (or
whether they meet current regulations);
or the inside condition of any chimney,
boiler or other flue.”
There is a slight variance between the
levels, but the overall message is that
the visual inspection cannot assess the
efficiency or safety of electrical sources.

Level of service
Surveyors are given guidance as to what
is required during their site inspection.
In the case of the Condition and
HomeBuyer Reports, the services are
visually inspected.
The surveyor is not required to ensure
these services work efficiently and
safely or that they comply with current
regulations; they should inform the client
and their advisors of any limitations to
their inspection of the property, and
comment in the text box at the top of
the page where an element(s) or part(s)
of it that would normally be inspected
under the terms of the report could
not be accessed for whatever reason.
Further comment can be included in the
appropriate element text box.

RI CS P RO PERT Y
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The surveyor should state in the report
whether any services are turned off, and
they must not turn them on. A condition
rating must be applied to each of the
services and comments made on the
elements detailed in the box. Accessible
parts of the wiring are visually inspected
without removing or undoing fittings; no
tests whatsoever are carried out to the
system or appliances.

Building Survey (Level 3)
At this level, all building service
installations, whether mains or privately
supplied, are visually inspected. The
inspection should be sufficient for the
surveyor to form an overall opinion on the
type of installation, the materials used,
its apparent age, visible condition and
Image © iStock

the need for further investigation. They
are not expected to test the installations
or appliances other than through their
normal everyday operation or comment
on design calculations.
For all services, the surveyor advises
the client that further tests by appropriate
specialists will be necessary if assurance
as to condition or capability is required.
The inspection should be carried out
without risk of injury to the surveyor or
damage to the property.
The surveyor should inform the client
and their advisors of any limitations to
their inspection and give reasons for
this in the text box at the top of the
page. For example, where an element(s)
or part(s) thereof would normally be
inspected under the terms of the survey

Reporting on
electrics is fraught
with difficulty for
surveyors
but could not because, for instance,
meters were inaccessible, or a drain
cover was not present or could not be
lifted, the surveyor reports this here. Any
further comment can be included in the
appropriate element text box. Risk and
safety issues should be cross-referenced
to section J on risks.
If any services are turned off, the
surveyor reports this and does not
DECEMBER 2 0 1 6 / J A NU A R Y 2 0 17
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turn them on. A condition rating must
be applied to each of the services
and comments made on the elements
detailed below. The checklists under
G1 Electricity may be helpful during the
inspection as prompts, but they are not
exhaustive. Accessible parts of the wiring
are visually inspected without removing
or undoing fittings.
The surveyor reports on:
b location and type of incoming supply,
meter and switchgear
b nature of visible wiring
b availability of socket outlets
b nature of artificial lighting.

or any other associated certification
including a recent Electrical Installation
Condition Report (EICR).
Section G of the report format tells the
client that services are generally hidden
in the construction of the property.
This means surveyors can only inspect
the visible parts, and do not carry out
specialist tests. The visual inspection
cannot assess the services to make sure
they work efficiently and safely, or meet
modern standards. The surveyor then
reports accordingly.

Condition rating elements

Concerning the demands of computer
equipment, the surveyor should not turn
off the mains supply or test RCDs, except
with the owner or occupier’s express
permission. There should be an electricity
safety warning and subsequent reporting
on the installation and its general
condition, availability of Part P notification

RICS Home Surveys rate the condition
of elements of the building, including the
services. Condition rating 3 defects are
serious and/or in urgent need of repair,
replacement or investigation. This rating
must be used where the surveyor feels
unable to reach the necessary conclusion
with reasonable confidence and includes
any defect that presents a safety threat.

Advice for surveyors
The following statement is printed at the start of section G1 – Electrical Safety
warning – of the HomeBuyer Report.
ESF recommends that a registered electrician checks the property and its
electrical fittings, and that a periodic inspection and testing is carried out at the
following times:
b tenanted properties: every five years or at each change of occupancy,
whichever is sooner
b owner-occupied properties: every 10 years.
Note that in Scotland, it is now a legal requirement that landlords in the private
rented sector carry out an Electrical Installation Condition Report (EICR) at least
every five years.
The surveyor should describe the installation and its general condition,
including:
b mains supply
b residual current device or miniature circuit breakers
b on-peak/off-peak
b location of meter and consumer unit/fuse board
b supplementary bonding in the usual places
b condition of visible wiring
b condition of a sample of the range of light fittings and switchgear
b fixed electrical appliances, including heaters, storage radiators, electric
showers, instant water heaters (see also G5 Water heating)
b nature of electrical fittings, bath and shower rooms
b external installations, such as garages, outbuildings, external sockets, garden
lighting, water feature pumps.
The surveyor should check if the following documentation is available:
b Part P of the Building Regulations certification, where rewiring/alterations to
the installation have been carried out after 1 January 2005
b a recent Periodic Inspection Report or EICR.
For more advice, please visit www.electricalsafetyfirst.co.uk
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Encouraging people
who are not directly
connected with the
electrical industry to
carry out inspections
is potentially
dangerous
Even if it seems there may be nothing
untoward with the electrics, where there
is no Kitemarked documentary evidence
such as a Periodic Inspection Report or
EICR then the surveyor must recommend
further investigation and apply a condition
rating 3. The Kitemark is a UK quality
certification mark for products and
services, owned and supported by the
British Standards Institution, and is most
frequently used to certify products for
which safety is paramount, including
electrical installations.
Similarly, if the surveyor is concerned
about the condition of a hidden part
of the building, can only see part of a
defect or does not have the specialist
knowledge to assess part of the property
fully, they may recommend further
investigations. The appropriate inspection
and testing – that is, an EICR – must
be carried out by a skilled person who
belongs to a government-approved
registration body. R

Paul Collins is Senior Communications
Manager at NICEIC
paul.s.collins@certsure.com

NICEIC is the UK’s leading professional body
for registered electricians. It has been
assessing the competence of the profession for
more than 60 years and currently maintains a
roll of more than 19,000 approved contractors.
The organisation works closely with RICS
and the National Landlords Association to
remind members about their responsibilities
and outline the potential dangers of electrics
in a property.

Related competencies include
Fire safety, Housing maintenance, repair and
improvement, Inspection
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he third Art
Business
Conference, which
was held in London
on 1 September,
played host to
370 delegates and
220 organisations
– numbers underlining the city’s core role
in the world art market.
Keynote speaker Victoria Borwick, MP
for Kensington and President of the
British Antique Dealers’ Association, was
proud to announce that last year, the
value of the UK’s art market overtook
that of China’s, putting it in second place
internationally behind the USA. She
explained that Brexit could offer the
opportunity to re-examine EU legislation
such as the Union Customs Code, and
that advice from experienced art
professionals would prove invaluable in a
time of change.
Moving on to the Convention on Trade
in Endangered Species (CITES), Borwick
explained that the difference between
historic and new products must be better
understood. However, a report on ivory
published by wildlife trade monitoring
network TRAFFIC the day before the
conference (http://bit.ly/trafivory)
revealed no evidence of newly made
ivory products on inspection of more
than 200 London antiques traders,
quelling suspicions that the UK market
could be driving illegal trade.
The MP also echoed London’s Mayor
Sadiq Khan in declaring London “open
for business” and confirmed her pledge
of the previous year to speak up for the
arts trade in Parliament.

Business is
booming

Claudia Conway reports on the latest Art Business
Conference in London
Middle East

Consignment

A panel on Dubai and the Middle East
looked at the former’s new design
district, with Chief Operating Officer
Mohammad Saeed Al-Shehhi describing
how international buyers are now seeing
the area as a destination for discovering
art from the region. The district has
grown strongly, and is investigating the
possibility of setting up an art school.
Fionnuala Rogers of Pinsent Masons
discussed issues with doing business
in the area, which provoked a number
of questions from the floor regarding
local laws on morality and imagery. Her
conclusion was that the area is keen to
welcome artists and buyers from around
the world, and with the right advice there
is plenty of leeway.
The market in the area has been
shifting away from contemporary
art towards 20th-century works,
and consumers are becoming more
sophisticated, with a transition from
speculative buyers to interested
collectors. The local market had
weathered the 2008 crash and shows
every sign of being robust in future.

The next session brought together panel
members from the insurance and legal
professions and the diamond trade to
discuss issues around consignment, ethics
and money laundering.
Due diligence was the name of the
game for all parties – David Scully of
insurers XL Catlin declaring: “Don’t
just know your client, trust your client.”
Adrian Parkhouse of law firm Farrer &
Co. discussed the case of Overton v
Art Finance Partners [2016], saying that
consignors should ask how much they
know about a dealer or other business
before consigning. In Overton, the
consignees had moved, sold and pledged
art without the consignor’s permission.
They were in part enabled to do this by the
knowledge that their title to the art they
had pledged against a loan was not likely
to be questioned.
On the question of how consignors
could protect themselves, Parkhouse
explained the importance of both parties
being clear on what the consignees are
permitted to do under the agreement.
Consignors could also register rights
relating to the movement of their property
so it could not, as in Overton, be removed
from the UK without their permission.
Gallerists and dealers were urged to
understand their duties to report, so as
to avoid involvement in money laundering.
Parkhouse also suggested that a lack of
satisfactory answers to questions about
provenance is a strong indicator that
something is not right.

Branding

Ossian Ward of the Lisson Gallery
describes innovative approaches to
branding online
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Ossian Ward of the Lisson Gallery
explained his title of “Head of Content” – a
role not normally associated with galleries
– and some of the innovative ways in which
it has exploited the internet to attract new
audiences. This includes paying for links
with attention-grabbing headlines and
pictures of kittens that linked to the gallery
website when exhibiting the artist Cory

PERS ONA L P R OPE RTY
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Arcangel, whose work plays with modern
technology and internet memes. Lisson
also puts videos of arts events online to
bring works to those who cannot be there
in person. While these may not make
money for the gallery, Ward sees his job as
“building the brand of the artists”, in turn
helping to drive the gallery’s brand.
Bill Fine of artnet.com discussed the
greater emphasis today on the primary
market, now that it is harder simply to
buy at auction and flip straight on to the
secondary market. This means paying
more attention to promoting art to the
market and creating a brand; artnet also
promotes its content through newsletters
and videos.
Guy Schooling of auctioneers Sworders
stressed the role that events can play in
reinforcing a brand’s identity. The idea
of brands having a story was another
common theme; Peter Howarth of Show
Media commented on the way many
former journalists such as himself have
moved into the area of brand content,
while traditional journalism jobs dry up
but the demand for the profession’s
storytelling abilities among businesses
remains high.
Branding was for a long time seen
as just a company’s logo, Howarth
continued, but now it’s all about content
and conveying a consistent message –
because the consumer will quickly spot
any discrepancies between what the
brand says and what it does.
Discussing the value of social media,
Howarth suggested that businesses must
choose the right medium for the right
market – for example, statistics show that
the majority of Instagram’s audience is
female and that Facebook has a higher
average user age than is often assumed.
Ward added that the right tone is
important – it needs to suit both the
platform on which it sits and the brand it is
promoting. In summary, Howarth advised,
“Nail down your story”; Ward also said
that promotion need not be expensive and
businesses should be confident about
trying new ideas.

Brexit could offer
the opportunity
to re-examine EU
legislation
Images © Bogdan Maran

A large audience from across the art business
field filled the venue

Brexit issues and
temporary admission
Jane Sewell from HMRC explained
changes that will be going ahead to
temporary admission procedures for
art coming into the UK for a limited
period, regardless of Brexit, which will
now require greater compliance, with
documentation and the process for import
being tightened. Personal Property Journal
intends to look at this topic in detail in a
future issue.
Sewell, along with Nigel Medhurst of
Rawlinson & Hunter and Steve Gourley of
Momart, went on to discuss the impact
of Brexit. The upshot is that there will be
more customs staff and more checks,
but also that HMRC will be able to make
decisions faster.

CITES
The CITES panel discussed what
constitutes worked and unworked
ivory, considering that there are still
some ambiguities in this area. The
EU had issued detailed guidance, but
unfortunately this was withdrawn some
time ago owing to concerns about the
clarity of the wording, and has not as yet
been replaced.
The existing version can be accessed,
however, by requesting a copy from the
Animal & Plant Health Agency (APHA),
part of the Department for Environment,
Food & Rural Affairs that manages CITES
permits in the UK (http://bit.ly/apha16).

It was explained that claiming lack of
access to guidance cannot necessarily
be effective as a defence against
breaches of the convention.
Breaches can mean huge damage
to the trade and the demand for heavy
external regulation, something it is keen
to avoid, and dealers are advised to take
advice from APHA when unsure where
they stand.

Looking forward,
looking back
The arts technology pavilion at the
conference showcased a variety of
technologies in fields such as gallery
inventory, provenance tracking and
preservation, indicating the resources and
ingenuity being put into the arts business
field. But the discussions showed that,
in relation to long-standing issues of
transparency, ethics and managing, the
paperwork will not be going away just yet.
Personal Property Journal will follow up on
both the technology and the conference
themes over the next year. P

Claudia Conway is Editor of the RICS
Property Journal
claudiaconway@rics.org
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Auction house guarantees are proving
controversial – Rebecca Foden looks
at the opportunities, risks and arguments

Best of both
worlds?

A

Auction house and third-party
guarantees are a hot topic. At
the 2015 autumn sales in New
York, Bloomberg reported
that around half of the $2bn
total value of lots were sold

before the “paddles [were]
even raised”.
At the same time,
Sotheby’s confirmed that it
had entered into an
arrangement with the estate
of A. Alfred Taubman, its
former chairman, to sell art
from his collection, which was
estimated to be worth in
excess of $500m. The
arrangement was that
“Sotheby’s agreed to provide
an auction guarantee for the
collection at approximately
that level”.
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An auction house
guarantee is an agreement by
which the seller agrees to
consign their work or
collection to an auction
house, which in turn promises
the seller that, whatever the
outcome of the auction, the
seller will receive a minimum
price for the work or
collection consigned.

How auction house
guarantees work
The exact way in which
a guarantee will operate
depends on the terms and
conditions that have been
negotiated between the
auction house and the seller
before the sale. However,
the potential outcomes of an
auction house guarantee are
usually as follows.
b The lot fails to sell at all:
the auction house becomes
the owner of the lot and
pays the seller the entire
guaranteed amount.
b The lot sells for less than
the guaranteed amount:
the winning bidder becomes
the owner of the lot, and the

auction house pays the seller
the hammer price plus the
difference between this and
the guaranteed amount.
b The lot sells for more than
the guaranteed amount:
the winning bidder becomes
the owner of the lot and the
auction house receives a
proportion of the excess of
the guaranteed amount from
the seller.

Who takes the risk?
In giving guarantees, an
auction house is taking a
financial risk – a risk that could
be substantial, especially if
it is guaranteeing a number
of high-value works in the
same period. In autumn
2008, Sotheby’s reportedly
lost $52m in one season, all
from guarantees. It has been
reported that the Taubman
guarantee also resulted in a
loss for Sotheby’s, and the
house had to take possession
of $33m of unsold artworks
last year.
While auction houses
can take on the entire risk
themselves, they can also
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choose to share the risk
with a third party, and this is
where matters become more
complicated. Typically, such
a third party will agree, for a
fee, to place an irrevocable
written bid for an undisclosed
amount on the lot before the
auction, known as a third-party
guarantee. The amount of the
bid can match or exceed the
house’s guaranteed amount.
As a result, the third-party
guarantor takes on all or part
of the risk of the lot not being
sold at auction.
For example, if an auction
house guaranteed a minimum
price to the seller of £100m
for an artwork but a
third-party guarantor places
an irrevocable written bid for,
say, £80m, the house’s risk is
reduced by that sum.
Third-party guarantors may
then also participate in the
auction themselves and bid on
the lot for an amount over and
above their written bid.

Why offer
guarantees?
There are three primary
reasons: profit, certainty, and
securing works for auction.
If a lot sells for more than
the guaranteed amount, this
can provide a good source of
profits for the auction house.
The guarantee provides
certainty that the item will sell,
and therefore commission
will be received. If an auction
house offers a seller a
guarantee as an incentive, it
may secure the consignment
of works that would otherwise
have gone to a rival.

Identifying a
guaranteed item
Lots that are subject to a
guarantee are marked in the
catalogue with a symbol, and
the key in the auction house’s
conditions of sale provides an
explanation. The auctioneer

may also disclose at the start
of a sale that some works
will be sold with guarantees.
However, the amount of the
guarantee is not disclosed.

Seller advantages
b Certainty: one of the
biggest risks at auction is that
an item will fail to sell. This
can have a significant impact
on the reputation of the item,
as some would then consider
it ‘burnt’. A seller may have
to wait years before feeling
confident enough to put the
item on the market again. A
guarantee eliminates this risk,
because a seller will be certain
that their item will be sold.
b Using the auction process
to obtain a minimum price:
normally if a work fails to reach
its reserve price at auction,
the work goes unsold and
the seller receives no money.
A guarantee eliminates this
possibility for works that run
the risk of not hitting a reserve.
b Getting the best of
both worlds: in the above
circumstances, not only has
a seller used the auction
process to guarantee a
minimum price, but there is
also a chance that the item will
exceed expectations and sell
for an amount in excess of that
raised at auction.
b Better promotion of the
work: According to an article
in the New York Times
(http://nyti.ms/1ABXVyw),
critics suggest that an auction
house may put more effort into
marketing an item in which
it has an increased financial
interest. However, this ought
not to be the case, as legally
speaking, the arrangement
should not affect the duty that
the auction house owes to its
client, the seller.

Seller disadvantages
b It could reduce your
profits: Art Market Monitor

In giving guarantees, an auction
house is taking a financial risk

(http://bit.ly/2dtkA8f) suggests
that in the current market
sellers are “too smart” to
sign up to auction house
guarantees. It raises the valid
question that, “If you know you
have something really good …
why take the auction house’s
insurance policy at the cost of
your own profits?”
b It could reduce the price
made at auction: guaranteed
prices are not disclosed, but
they are often close to the
pre-sale low estimate.
Naturally, the guarantor
will always want to set the
guarantee price as low as
possible to reduce its risk. As
a result, the auction estimate
may also be set lower. The
fact that an auction house
has estimated an item’s value
at a lower amount could
consequently reduce the
amount that buyers are willing
to bid at auction.
b It could deter bidding: a
potential buyer will be aware
that another buyer has already
put their hat in the ring in
respect of an item and will
have done so at a potentially
discounted price. This may
dissuade a potential buyer
from bidding as they know
this is an item that has already
been spotted, and therefore
there is less chance of
obtaining it at a ‘bargain’ price.
b It could sell for less than it
would on the private market:
the most important question
for a seller to ask is: “If it is
necessary for me to sign up to
an auction house guarantee,
should I really be selling at
auction?” The very fact that
such guarantees exist is an
indicator of the risk of selling
this way.

minimum price guarantee, but
the guarantee amount is not
made public even though the
guarantor knows it. Therefore,
it arguably has information that
puts it in a better position than
rival bidders. Normally, the
reserve price is not disclosed
to anyone else. This could
jeopardise the confidence
that those participating in the
auction process are doing so
on a level playing field.
There have also been
concerns raised over the fact
that, due to the existence of
guarantees and risk-sharing,
the published price of an item
sold at auction may not be the
actual price paid.
It has been suggested that
collectors, agents and dealers
may attempt to maintain
high market values for an
artist in whom they have a
financial interest by acting
as a guarantor and putting
in a guaranteed bid. If the
winning bid is higher than
the guaranteed price, then
the guarantor receives their
fee and a share of the profits
above the guaranteed amount.
Of course there is a risk
that the guarantor may end up
with the work if they place the
highest bid. However, assuming
they can afford it, they have
both added to their collection
of the artist’s work, supported
the market for the artist in
whose value they hold a stake,
and paid a discounted price as
their fee has been deducted.
The terms of the guarantee
are negotiable, and in the light
of the effect it can have on the
sums that a seller may receive
as a result, legal advice should
be sought. P

Are guarantees
ethical?
Auction house guarantees
are legal, but they remain a
controversial strategy because
some consider that they serve
to distort the market and
inflate prices.
It is noted in the auction
house catalogue that a
particular lot is subject to a

Rebecca Foden is a solicitor
in the Arts Group at law firm
Boodle Hatfield.
rfoden@boodlehatfield.com
www.artlawandmore.com
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Rebuild Online
The essential domestic reinstatement
cost calculator for surveyors
Offers rapid access to reinstatement costs for houses
and flats in a user-friendly format.

Now includes:
• Facility to calculate costs for renewable technologies
• Easier access to renewable services costs
• Complete repricing of all house and flat models.

Visit rics.org/bcisrebuildonline
or phone +44 (0)24 7686 8433
21731-BCIS-Rebuild Online MODUS Advert-174x127mm.indd 1
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Real Estate Investors'
Conference
9 February 2017
Atlantic House, Holborn Viaduct, London
We are delighted to introduce our inaugural Real Estate Investors’
Conference, in partnership with Hogan Lovells.
This half-day event will take an in depth look at new models of risk
management in real estate investments, emerging asset classes and the
impact of international ﬁnance regulation on the property market.
Including contributions from an array of respected names we will touch on
initiatives such as the recently launched RICS Global Real Estate Investment
Risk Management Forum, wealth of macro/micro-economic research and
suite of international professional standards.

Book your place online today:

rics.org/propinvest
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No problems...
Managing properties can be
problematic, but Intergas can
remove one potential headache
– boiler breakdowns. Why?
There’s no diverter valve, no
valve motor, no auto air vent,
no secondary hot water plate
heat exchanger – all sources of
possible breakdown.
Whichever boiler you choose
from our range, you will have
the assurance that ours have
“reliability” built-in.
Intergas Combi Compact HRE is Domestic H&V
Product of the Year 2016 and is an Energy Saving Trust
Endorsed Product.

01527 888000
www.intergasheating.co.uk

ENERGY SAVING SOLUTIONS
ENERGY SAVING SOLUTIONS
YOU OR YOUR CLIENTS COULD HAVE
• Warmer homes
• Lower
YOU
ORenergy
YOUR bills
CLIENTS COULD HAVE
Better energy
•• Warmer
homesefficiency

• Lower energy bills
DID
YOUenergy
KNOW?
• Better
efficiency
• Approximately 60% of heat is lost through a property’s walls and roof...
• A new
could save £300 per year on energy bills
DID
YOUboiler
KNOW?

• Approximately 60% of heat is lost through a property’s walls and roof...
THE
SOLUTION...
• A new
boiler could save £300 per year on energy bills
A Green Home Plan could help achieve this with little or NO upfront cost...
THE SOLUTION...
A Green Home Plan could help achieve this with little or NO upfront cost...

eco-energi.com/greenplan
01344 876 672
eco-energi.com/greenplan
01344 876 672
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