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Economics

‘Sentiment indicators can
play a valuable role as an
early-warning system for
key decision-makers’
Simon Rubinsohn
Chief economist, RICS

The pressure to find new sources of data to
help policy-makers understand and manage
risk is intense.
As an example, I recently attended a
conference in Luxembourg held under the
auspices of the European Commission but
with representatives from around the globe,
focusing on the quality and availability of
material relating specifically to real estate.
The underlying narrative was that the
data required by central banks to address
challenges to financial stability from the
commercial property sector either doesn’t
exist in a comprehensive form or is not
published or collated in a timely manner.
This dialogue presented an opportunity
to highlight that sentiment indicators can
play a valuable role as an early-warning
system for key decision-makers. This of
course goes way beyond real estate, with
central bankers already drawing heavily on
survey material in essential areas of the
macro economy.
Specifically, however, I was able to
showcase the insight provided by the
RICS Global Commercial Property
Monitor (GCPM), demonstrating that

a number of the measures tracked are
actually particularly helpful in identifying
turning points in the cycle. For those
who don’t know, the GCPM is a quarterly
questionnaire that draws on responses
from around 3,000 contributors, covering
the occupier and investment markets in
some 40 countries.
I am pleased to say that there was
a tangible outcome for RICS from the
engagement; the European results from this
product are now uploaded to a platform that
central banks across the continent can draw
on when considering macro-prudential
risks and monetary policy, led by the ECB.
Closer to home, RICS has had a
long-standing relationship with the
Bank of England, and this provides many
opportunities to emphasise the relevance
of feedback from members to help senior
officials from the monetary authority
understand developments in the built
environment. In recent conversations
I have had with key decision-makers
at Threadneedle Street, their interest
in what RICS can contribute in terms
of data and knowledge has gone way

beyond the standard house price material
so beloved of the popular press.
It was notable that while I was having
these conversations about data and
transparency in the property sector, the
UK Office for National Statistics (ONS)
was also thinking about how it could use
novel sources of intelligence to improve
the quality of more broad-based activity
indicators. This partly reflects concerns
about the timeliness with which existing
economic statistics are published, and how
this affects the ability of policy-makers
to act in an appropriate fashion when
addressing important challenges such as
the threat of recession.
The two ideas initially proposed by
the ONS are a series based around VAT
returns and another on information
gathered from road traffic sensors at ports.
Neither is without problems, but the
ONS acknowledges that this is work in
progress. For example, companies that pay
VAT monthly are not representative of the
whole economy, while road sensors could
conceivably be affected by construction
work or other faults that distort the inputs.
Critically, however, this is part of an
ongoing project to use big data to generate
insight around a month in advance of
existing activity indicators.
You may feel there is a rather tenuous
connection between my promotion of
RICS sentiment data to public bodies and
the broader agenda of statistical agencies.
Maybe – but I would still suggest that it is
indicative of the desire for better-quality
and more timely insights, whether it is
to help understand the macro economy,
manage financial stability risk or support
investors and businesses in understanding
opportunities. Big data will inevitably have
an important role in this, but my sense is
that relevant insight from professionals
in the field is likely to have just as
significant a role.
Simon Rubinsohn is chief economist, RICS
srubinsohn@rics.org
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Briefing
Future-facing
professionals set
positive example
As part of engagement with
members to ensure RICS
is a body fit for the 21st
century, the organisation
has launched a digital
brochure showcasing how
its professionals are making
the most of advances in
technology, increased data
availability, societal shifts
and other changes.
RICS hopes that this will
inspire others to adapt their
business models and current
ways of working not only
to win business but also to
enable the professions to
address some of the urgent
challenges our world faces.
future.rics.org
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CPRE report presses for greater
brownfield development
A new analysis of the brownfield land registers held by local authorities, State
of Brownfield 2019, demonstrates the huge potential that building on derelict
and vacant sites has for the regeneration of towns and cities as well as the
provision of new homes.
The analysis, published by the Campaign to Protect Rural England (CPRE),
highlights that there is space on brownfield land to accommodate more than
1m new homes; furthermore, two-thirds of these sites could immediately
contribute to meeting housing need as they have been confirmed as being
suitable for development within five years.
Prioritising this land would not only help to transform rundown areas
and supply more homes but also prevent the unnecessary loss of precious
countryside and green spaces for housing, says CPRE. The countryside
charity highlights the potential for brownfield land to continue providing a
steady pipeline of housing, with enough land for more than 120,000 potential
new homes added to the registers in the past year alone.
Despite the demonstrable success of the registers at identifying sites,
CPRE fears that the regulatory definition of ‘previously developed land’
means that a large number of sites are currently being overlooked, and the
registers’ full potential to bring forward as much suitable land for housing as
possible is not being fulfilled.
The report also highlights that the registers’ housing density assumptions
are low, and increasing the density of the housing built would enable councils
to make best use of the space available and provide more homes.
bit.ly/CPREbf19

Professional bodies urge increased
sprinkler installation
RICS has signed a joint statement with the Royal
Institute of British Architects and the Chartered
Institute of Building calling for wider installation
of sprinklers in UK buildings.
‘Lives, stock and property are saved by the use
of automatic fire suppression systems (AFSS),
which include sprinklers. At present, England,
Wales, Scotland and Northern Ireland differ in their
requirements on sprinklers, yet the science of fire
knows no political or geographical boundaries.
‘Harmonising building regulations across the
UK regarding the installation of sprinklers would
provide clarity and help protect the public.
‘We support the installation of sprinklers in all
new and converted residential buildings, hotels,
hospitals, student accommodation, schools and
care homes 11m or above in height, and retrofitting
to existing buildings when refurbishment occurs as
“consequential improvements” where a building is
subject to “material alterations”. We also support
the installation of AFSS including sprinklers below
this height on a case by case basis of risk.
‘Each of the professional bodies will bring
forward guidance for our own professionals in line
with this statement.’
rics.org/firesafety

Nominations sought
for 15 new Governing
Council market seats
Our world is rapidly changing, thanks to
population growth, urbanisation, climate
change and the digital revolution. We need
you to stand up and help guide RICS and
the profession through these challenges
by running for Governing Council.
We are seeking RICS-qualified
professionals for 15 new market seats,
representing different geographic markets,
to ensure a diverse range of voices informs
our strategic direction. If you or someone
you know have governance experience,
knowledge and commitment, please make
a nomination from early July to 29 July.
ersvotes.com/rics19
governance@rics.org

Standards
Recently published
Financial viability in planning
professional statement
rics.org/financialviability
Forthcoming
Asbestos guidance note
Party walls guidance note
Valuation of development land
guidance note
rics.org/standards
All RICS and international standards
are subject to consultation, open to
RICS members.
rics.org/iconsult
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Doing social
media
strategically
With social media use growing in prominence and
importance, how should real-estate companies take the
opportunities it presents to support business growth?
Jowita Penkala

Innovation and technological advances have
been influencing the way we communicate
and do business for centuries, from letters
to telephones, faxes and emails, and now
social media. But the big question for many
real-estate companies remains: how do we
develop a successful social media strategy?
Before we consider this question, let’s
have a closer look at the digital landscape
to see why it’s worth using social media.
••The number of internet users worldwide
has grown by more than 17 per cent between
2016 and 2018 alone, from 3.4bn to 4bn.
••Active social media users have grown in
number by more than 38 per cent, from
2.3bn to 3.2bn in the same period.
8 Journal July/August 2019

••The number of active mobile social media
users has risen by more than 50 per cent,
from nearly 2bn to almost 3bn over those
two years.
••The average time someone spends using
the internet on any device is five hours and
34 minutes a day.
••The average time they spend daily using
social media on any device is an hour and
39 minutes.
••Social media penetration in the UK was at
64 per cent of the population in 2017 and is
continuing to grow.
••Some 92 per cent of real-estate
professionals are now using social media,
but only 26 per cent are engaging in

meaningful conversations that improve
their results.
There are numerous other statistics
demonstrating just how powerful social
media is, and the impact it can have on any
business sector, including real estate. But
it’s not a question of whether you should
use social media, rather how well you do
so. Having said that, business owners,
directors and senior decision-makers are
still confused about what should be done
to benefit from social media use.
Before you engage in any social media
activity to support your business growth,
you need to develop a successful strategy.
There are a few key areas any business
needs to consider.
The first is to establish the main
business purpose for using social media.
Even though it’s no longer new – in fact,
it’s more than 20 years since the launch of
SixDegrees, generally considered the first
social media platform – many organisations
are still sceptical as to how social media can
benefit their business. A lot of companies
and individuals are using it because they
believe everyone else is, or they think it is
a way forward. With such a vague approach
businesses will only waste time on social
media. But it is not a waste of time if used
the right way. The question is, what is the
right way?
First, establishing your main business
purpose for using social media is essential.
Is your goal new business development,
increasing brand awareness, lead generation,
improving your business’s culture, or
perhaps recruiting and retaining talent? At
this stage, it is crucial to define your main
purpose clearly and focus on it. It must
support the core direction of your business.

Second, having established the main
purpose for using social media, it is
important to set relevant objectives. It’s
imperative that they are SMART – that is,
specific, measurable, achievable, realistic
and time-bound. SMART objectives can
help you to plan your activities with a
clear sense of direction that gives you the
greatest chance of maximising your return
on investment.
For example, if your main purpose for
using social media is business expansion,
then the objective could be to gain a
number of new clients in the next 12
months. If the goal is to increase brand
awareness, then your objectives could be
to humanise your business by encouraging
members of staff to be active on social
media, developing their personal brand
and consequently your business brand, to
increase content engagement by an agreed
percentage over a set period. It will never
be possible to take every opportunity that
social media offers, so narrowing your focus
and setting SMART objectives is critical to
developing a strategy that will successfully
support business growth.
Third, when it comes to identifying
a target audience, think beyond your
existing and prospective clients. It is
vital to consider suppliers, membership
organisations, associations, trade shows and
other companies with which you collaborate
or have relationships, or those that may
benefit your business. Once you have a
list of organisations that fits your main
business purpose, you need a more detailed
understanding of who to approach there.
That means researching individuals’
job titles, roles, responsibilities and
decision-making powers, for instance.

Equally important at this stage is to look
very closely at your existing client base and
search for common characteristics. Find out
their reasons for buying from you and carry
out an internal analysis to determine which
customers bring in the most business.
Look into the mechanics of acquiring such
a client – how easy or difficult was it, how
long was the sale cycle, how much time did
you spend on it, what was your conversion
rate? All of these factors will help you
decide which type of prospective client
you should focus on in future.
The fourth consideration is online
research. Despite easy access to vast
amounts of data and information on
the internet, online research is still
undervalued. That said, forward-thinking
and savvy real-estate companies have
started investing time and resources in
research before making vital business
decisions. This supports strategic planning
and therefore plays a crucial part in
developing a social media strategy that
will ensure the best chance of achieving
business goals.
When it comes to choosing the
appropriate social media platforms, it is
important to assess which are the most
popular among your target audience,
according to your online research. Many
organisations consider using various
platforms as part of their strategy; however,
real-estate companies must narrow their
focus and decide on a select few that will
work best for their businesses.
Let’s put everything into the perspective
by looking at a case study. Kinney Green is
an independent firm of chartered surveyors
and property consultants. It specialises in
providing professional, commercial and

management advice to both occupiers
and owners across central London. The
company has been using social media since
2011, mainly to increase brand awareness
and create an image as up-to-date,
well-informed advisers.
The challenge was to start achieving
tangible results by using social media
and supporting business objectives. The
company therefore took the following steps.
••Its business strategy was translated into
social media strategy by focusing on the two
primary goals: new business development
and creating internal brand advocates.
••Using online research findings, an
informed decision was made to focus new
business development on two sectors only,
while LinkedIn and Twitter were identified
as the two social media platforms most
relevant to Kinney Green’s target audience.
••SMART objectives were set for bringing
new clients on board, taking into
consideration historic conversion rate and
research findings.
••A small number of staff were selected
to participate in a structured social
media process, to enable them to engage
strategically in social media activity in
pursuit of the business’s goals.
Four new clients were won in the first
six months as a direct result of strategic
social media activity. Over the same period,
the number of enquiries received by the
company increased by more than 12 per
cent, and its social media reach grew by
more than 500 per cent.
This goes to show the value of a
successful strategy.
Jowita Penkala is managing director of Uniqua
Brand, Leeds j.penkala@uniquabrand.co.uk
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Facilities management

Open all
hours
As globalisation and flexible working push up workplace
operating hours, facilities managers will need to pay
even greater attention to costs and operational priorities
Sarah Cranke and David Green

The demand for office space in the UK remains high – but the way
this space is being used has changed dramatically in recent years.
Traditionally, we ran our offices on a nine-to-five basis five days
a week, but over the past decade many companies have decided to
extend operations to provide services 24/7. What is behind this
trend? And what might the impact on facilities management and
maintenance operations be?
Globalisation has opened opportunities for organisations to
operate in a worldwide economy. Many companies now have an
international presence, and this means working across numerous
time zones to provide goods and services to clients. As a result,
some companies are providing a physical presence in offices as
much as 24 hours a day. In addition to this, there is an increasing
10 Journal July/August 2019

demand from employees for flexible working. Workforces are more
diverse than ever, with a growing variety of reasons for individuals
to request the ability to work outside traditional office hours.
For companies to remain competitive and attractive to global
clients and diverse workforces alike, traditional hours are being
extended. While this has enabled organisations to make market
gains, there are of course significant management impacts and
costs. These affect both the organisation’s bottom line and the
people and assets required to support the working environment.
Costs and consumption
Operating buildings during traditional working hours means that
assets work at full loading for only a core period. For instance, the

nine-to-five regime, coupled with the UK’s mild climate, means
that heating and cooling assets operate at full load for a relatively
limited time, so air conditioning has enjoyed a relatively long
20–30-year service life. As asset operating time increases with
office opening hours, however, this lifetime will inevitably decrease.
To manage asset life and reduce risk of failure through higher
levels of wear and tear, maintenance requirements must be
reconsidered. Stepping up maintenance to align with loading can
also improve asset performance, extend its life, and reduce reliance
on reactive maintenance. However, this will of course increase
maintenance costs.
Comfortable and productive office environments rely not only
on air conditioning but on IT, lighting, office equipment and
services such as catering. Office energy consumption therefore
depends on factors including hours of occupancy and corresponding
specification of standards, as well as the volume of unoccupied
space, intensity of asset use and provision of support services.
Extending office hours beyond the nine to five increases energy
consumption and cost for the organisation, and a round-the-clock
office can use more than twice the energy of one operating within
traditional hours.
Likewise, what was previously regarded as down time in the
evenings and at weekends meant limited staff presence and
enabled maintenance of the core assets that effective running of
a building requires, without disruption to other staff going about
their working day. Finding opportunities for work and scheduling
maintenance in a 24-hour office can in comparison be tough,
not only because the assets are in constant use but also because
extended office hours can result in even more unsociable hours
than maintenance operatives already experience.
A reactive response is required when an asset fails, and the
speed of such a response is determined by factors including the
impact of a failure on business operations. Traditionally, if a critical
piece of equipment failed out of hours the fault could be rectified
before the start of operations the following day. In a 24-hour office
environment, however, reactive repairs to such assets must be
escalated if the impact on operations is immediate, regardless of the
time of day. For the facilities manager, this entails having a team
available to respond at short notice, while for the organisation it
means potentially greater costs.
Fresh approaches
With extended operating hours placing increased demand on assets,
organisations will increasingly move away from traditional planned
preventative maintenance towards a more progressive and tech-led
approach, considering factors such as asset condition and business
criticality. Maintenance that is predictive, or which is based on
condition, risk or reliability will become more commonplace. Such
regimes enable activities to be customised to take account of the
diversity of plant, operational circumstances and their criticality for
the spaces they serve.
Advances in technology, in terms of both its application and cost
efficiency, will provide new opportunities to monitor and control
plant and equipment operation. Sensor technology is increasingly

Many companies now have an
international presence, and this
means working across numerous
time zones

being used to monitor more than desk use, allowing greater insight
into the way buildings are used, by whom, and at what times or
frequencies. Coupled with greater flexibility for zoning services
throughout the building – enabling sections of the building to be
split and managed separately with, for instance, lighting activation
by area – smart buildings will be able to track and in some cases
predict demand for services, enabling their provision when and
where they are required.
As buildings become occupied over longer periods and core
services operate with less and less down time, the traditional
approach of undertaking disruptive maintenance outside core
working hours is becoming increasingly challenging. Greater
emphasis must therefore be placed on scheduling maintenance
activities to avoid disruption to business and users. With
increasing use of alternative maintenance regimes and smart
building technology, new sources of data will become integral
to such scheduling: not only will there be more impetus for
customising maintenance activities, there will also be greater
insight into when buildings and services are not in use, enabling
a customised approach to maintenance.
Alongside such improvements in maintenance scheduling
comes a need for greater communication with business and
users. Increasing certainty about the timing and duration of
maintenance activities will be required, with these being agreed
and communicated promptly to those affected so as to mitigate
the impact of any disruption.
Changes in the occupancy and servicing of buildings bring
with them a need to change the culture of service provision.
Specifications, service-level agreements and key performance
indicators can create a culture focused on attaining targets, but such
rigid requirements are at risk of stifling flexibility and innovation.
More contemporary specifications and performance measures
will be essential to foster a culture where service provision is less
regimented and more closely responds to business needs.
Sarah Cranke is an associate director and David Green is regional
director at Faithful+Gould
sarah.cranke@fgould.com david.green@fgould.com
Related competencies include: Asset management,
Property management
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Anti-money laundering

‘The key is to adopt a
risk-based approach
rather than just obtaining
confirmation of identity
and bills to tick a box’
Nadia Kohli
Streathers Solicitors LLP

Q: I’m in a new job and under pressure
to complete a property deal quickly,
but I want to take the time to do the
proper checks for money laundering.
How do I convince my colleagues of
the need to do this?
A: Lawyers and law firms are constantly
being pressured to win new work, meet
targets and obtain repeat instructions. With
ever-increasing competition, real-estate
lawyers may be unable to turn work away.
The nature of modern property
transactions, coupled with developing
economies and enhanced technology that
enables communication anywhere in the
world, means there is no excuse for delays.
At the same time, the Solicitors
Regulation Authority (SRA) has been
cracking down on breaches of anti-money
laundering regulations, so it’s important
for professionals to know what they should
be doing, and what issues will require
an enhanced due diligence (EDD) review.
Law firms and other regulated sectors are
extremely susceptible to so-called high-end
money laundering.
12 Journal July/August 2019

On 15 May 2018 in the High Court,
law firm Mishcon de Reya was held
liable for breach of trust as the buyer’s
solicitors, even though it was the seller’s
solicitors that had failed to carry out their
obligations under the Money Laundering
Terrorist Financing and Transfer of Funds
(Information on the Payer) Regulations 2017
(bit.ly/MLTFTFregs17).
Since 2015, the SRA has referred 49
lawyers to a disciplinary tribunal, resulting
in 12 being struck off, the suspension of 13,
and more than £800,000 in fines for cases
linked to potentially improper movement
of money (bit.ly/SRAupdate).
The Law Society of England and Wales
says signs of money laundering can include:
••clients with no obvious reason to instruct
you, or a transaction with no obvious
commercial purpose
••secretive clients who may be reluctant or
evasive, or who refuse to share information
••clients who provide all required
information without being prompted,
perhaps attempting to rush the process
••a client using third-party funding or
last-minute changes to funding

arrangements, leaving insufficient time to
do proper due diligence on the third party.
In the past 18 months, the SRA has also
prosecuted 20 solicitors and three firms for
breaching SRA Accounts Rule 14.5 of 2011,
which prohibits the use of a firm’s accounts
as a banking facility for clients. Three
solicitors were struck off and two more
suspended, while £763,000 in fines was
levied, including a record fine of £500,000.
Some lawyers may never meet or even
speak to their clients, though, so how can
meaningful due diligence be undertaken?
The key is to adopt a risk-based approach
rather than simply obtaining confirmation
of identity and bills to tick a box. So, if a
client tells you their money represents the
proceeds from a business, but this isn’t
immediately obvious, you would want some
information on the business. The same goes
for savings.
Lawyers are not forensic accountants,
but they should nonetheless undertake a
reasonable analysis of a client’s identity
and finances, unless there are any red
flags that would immediately require EDD.
Reasonable grounds for EDD include:
••property transfers made at very high
or low prices
••a direct transfer of deposits, perhaps
exceeding ten per cent of sale price by
a buyer to the seller
••the use of offshore structures
••transaction coming through and
from parties in high-risk countries
(knowyourcountry.com).
The maximum penalty for a principal
money laundering offence is 14 years’
imprisonment, an unlimited fine, or both.
Similarly, failing to disclose or report
money laundering can result in unlimited
fines and up to five years’ imprisonment.
In 2006 a solicitor was sentenced
to three months imprisonment as he
was found to have allowed £66,000 to
pass through his client account during
conveyancing work for a convicted criminal
(bit.ly/EWCACrim2155). Conveyancers must
be wary of committing an offence through
involvement in their clients’ activities.
Nadia Kohli is a senior associate at Streathers
Solicitors LLP nkohli@streathers.co.uk
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Site surveys

Flue
remedies
Modifications to chimneys and flues
must be carried out carefully to ensure
they maintain their load-bearing
strength and performance
John Miles

14 Journal July/August 2019

Chimneys stacks have been common on
the roofscape since before the Industrial
Revolution, and were a feature of many
17th-century manor houses for instance.
Historically, they have played a key part in
running a house: fires were used for heating
and cooking, with the chimney providing
the natural way for the smoke to leave the
property, and they continue to serve an
important function in modern dwellings.
Regardless of whether chimneys are
ornate or plain, they are exposed to the
elements and the full force of any adverse
weather such as rain, frost or snow. They
are also exposed to intense heating and
cooling, condensation, and chemical attack
from open fires, gas or oil appliances.
Work to chimneys can vary from simple
pointing and maintenance to rebuilds and
removals, and anything beyond maintenance
almost always requires a building control
application. This would also require service
of a party structure notice under the Party
Wall (etc.) Act 1996 before work starts.
Any work that involves lining the
chimney, increasing or reducing its height,
or removing it – or indeed installing one
for the first time – will require approval
under the Building Regulations, must meet
the criteria of Approved Documents A
on structure, B on fire safety and J on
heat-producing appliances, and will need
an agreement under the 1996 Act.
Defects in chimneys are common as a
result of unsupervised or poorly conceived
works. Typically, building control surveyors
get involved in cases where stacks are being
removed, as often occurs in older properties

Chimneys are exposed to the full
force of any adverse weather
such as rain, frost or snow
where they were built using relatively soft,
porous clay bricks and lime mortar.
In any case where the chimney is being
removed, proper consideration should be
given to the existing structure and the
neighbouring property.
Chimney removal works
The traditional method for removal is to
support the remaining chimney stack in the
roof space with triangular gallows brackets
made of steel bolted to the wall beneath
it. The security of stack and brackets
alike largely depends on the quality of the
brickwork underneath; if this is very soft
or loose, it may not be possible to obtain
a secure fixing for the bolts. Another
consideration is whether the chimney also
supports a neighbouring one. A more secure
alternative to brackets is a steel L-section
beam that sits on the load-bearing walls of
the house and supports the stack above.
Any project that requires the full or
partial removal of a chimney needs to be
supported by the provision of structural
calculations. Photo 1, overleaf, shows
the ground floor of a property where

the chimney has been removed and an
L-section beam installed. As a result of the
chimney’s removal the rear lining is visible,
and the party wall separating the chimney
from that of the neighbouring property is
exposed. There are holes in the rear of the
stack caused by the partial demolition, and
these will need rectification before the wall
is made good and the ceiling reinstated.
The structural repairs are visible, and
on the left of the photo is the steel beam
on padstones that supports the remaining
redundant stack, which also acts as a
buttress to the existing party wall.
These padstones need resetting to ensure
the beam is adequately supported. Remedial
works will likewise be required to make
good the party wall where it was damaged
during the stack removal, as there is a
possibility of carbon monoxide or dioxide
leaking from the neighbour’s flue should
their fire still be in use (see photo 2).
All poor brickwork should be replaced
and repointed, ensuring that the
neighbouring chimney is not adversely
affected, and that as a result of the works
the function complies with diagram 20 of

Figure 1. Wall thicknesses for masonry and flueblock chimneys
(a) Chimney on external wall

= Chimney flue

(b) Chimney at a party wall
Outside
100mm
100mm

100mm
Source: Approved Document J

200mm

Adjacent fire compartment or dwelling
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Approved Document J on combustible
appliances and fuel storage systems (see
bit.ly/AppDocJ and Figure 1), and the
agreement in place under the 1996 Act.
A smoke test should be carried out by
a Gas Safe-registered engineer on the
neighbour’s flue to check for any leakage.
Photo 2 also shows that a new ceiling
will be formed to ensure adequate fire
protection is provided for 30 minutes to the
structural supports from the room below.
It should be noted that removal works
should not use the following methods.
••Corbelling should not be attempted into
the existing structure as it will not be
possible to gain a sufficiently strong bond
between the two kinds of brickwork.
••Timber bearers are often seen as an easy
fix, akin to the trimming of joists; however,
the loads imposed by a chimney are far
greater than those of a floor, and using
timber may lead to the collapse of the
ceiling or floor.
Dampness around existing chimneys is
one of the most common problems. This
could be a result of poor maintenance, or
damage or inadequate flashing to the stack.
Such defects are often not noticed until
further works are being carried out, and
any remedial works should be undertaken
at this point to remedy the defect as part
of the wider scope of works.
All chimneys should have a capping
in place with a drip that will shed water
clear of the brickwork below, a flashing
to prevent rain passing between the
chimney and adjacent roof covering,
and a damp-proof course in the chimney
at the lowest intersection between roof
and chimney to protect the masonry.
Any repairs need to comply with
Approved Documents A and C and with
BS EN 1443: 2003, as well as following
the BRE Good Repair Guide 15 of 1998.
Assessment of any chimney works begins
during the plan-checking process, with
the proposed height needing to fulfil
the criteria of Approved Document A
section 2D diagram 20 (see Figure 1), as
well as those of Approved Document J
for positioning and size. Site inspections
provide the surveyor with an opportunity
to review compliance, and to identify any
potential problems.
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Competency evidence
For APC candidates this process and
the assessment of the design, risks and
remedial work count as evidence towards
the following competencies.
••Building control inspections: carrying
out site inspections to ensure that
building work to a chimney meets relevant
performance requirements, and having the
ability to observe, assess and take action
against contraventions on site.
••Building pathology: understanding
defects analysis and being able to relate
building fabric failure to chimney failure.
••Construction technology and
environmental services: understanding
design and construction, and being aware
of construction solutions to problems.
••Works progress and quality
management: knowledge of construction
technology techniques and their relevance
on site, good-quality work being vital in
ensuring long-term functionality.
While carrying out the inspection on the
chimney, the surveyor should also be able to
identify the types of defect discussed above
and provide appropriate measurements and
photographs in site reports.
The detail should be reviewed against the
approved plans or submitted specification
appropriately using Approved Document
A, BRE Good Repair Guide 15 and other
guidance such as the National House
Building Council technical standards to
determine whether the structure is stable
and the chimney construction acceptable.
From there, the surveyor would be able to
take appropriate action, such as advising on
remedial measures or the need for further
review by a structural engineer. Where an
APC candidate is identifying and resolving
such site defects, it should be possible to
record their general experience under at
least Level 2, and potentially Level 3 where
advice has been given for the competency
of Building control inspections.
John Miles is a technical and business
development manager at Assent Building
Control johnmiles@assentbc.co.uk
Related competencies include:
Building control inspections,
Legal/regulatory compliance

1. Example of L-section beam in place and
alternative angle of defect
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2. Damage to party wall by chimney removal
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APC

Safety first
Appropriate management of health and safety is a
requirement for all RICS-regulated firms and RICS
members, and APC candidates must understand the
principles and responsibilities at both a corporate
and an individual level

Susan Hanley

The Health and safety competency must be achieved by all RICS
members to Level 2, across all RICS pathways. To achieve Level
1 the competency description states that APC candidates must
‘Demonstrate knowledge and understanding of the principles
and responsibilities imposed by law, codes of practice and other
regulations appropriate to your area of practice’. To achieve Level 2,
candidates must ‘Apply evidence of practical application of health
and safety issues and the requirements for compliance, in your
area of practice’.
When completing the summary of experience at Level 1,
candidates are required to have a good knowledge of personal safety
both on site and in the office. Good sources of reference are the
RICS Surveying safely guidance note (rics.org/surveyingsafely) and
the Health and Safety at Work etc Act 1974 (bit.ly/HASW1974),
or else the relevant health and safety guidance for your region.
Importantly, these sources link to the procedural requirements
imposed by law.
Depending on your work specialty, you may have received
training in, for example, the Construction (Design and
Management) Regulations (CDM) 2015, asbestos awareness or fire
safety. You may also have had a site induction, hold a Construction
Skills Certification Scheme card, or have knowledge of the process
of risk assessment. Candidates should have a clear understanding
of how the design, construction and maintenance processes affect
employee health and safety, and be familiar with the guidance
specific to your area of practice and, wherever possible, link your
knowledge to its source, such as CDM 2015.
When completing your summary of experience to achieve
Level 2, think about health and safety-related activities that are
part of your job, and link these to the examples in the competency
description in order to ensure that your work complies with the

Level 2 requirement to provide some project- or process-specific
real-life examples.
There are several questions to consider.
••What steps do you take before visiting a site or property?
••What personal protective equipment do you need and why?
••Have you had to deal with a specific health and safety situation?
••Do you review health and safety proposals in tenders?
••What is your role in relation to responsibility for health and
safety, or as defined under legislation such as CDM 2015?
••Do you hold a formal health and safety qualification?
Once you have completed your summary of experience, you
can focus on the final assessment. Health and safety questions
will be asked either by one of the assessors, or be included in
the chairperson’s questions towards the end of the interview.
While addressing questions on a technical competency or on your
summary of experience, the assessors may see a link to health and
safety and choose to explore this. For example, perhaps you have
written about inspecting a derelict property, or experiencing project
delays due to asbestos being discovered – either of these topics
could generate questions on health and safety.
Health and safety is everyone’s responsibility: all members
must be able to demonstrate an understanding of both their own
and others’ health and safety obligations, and have experience in
executing good health and safety practice. Passing the APC is just
the first stage – the objective is to maintain this level of knowledge
and understanding throughout your career.
Susan Hanley FRICS is director of the APC Academy and RICS regional
training adviser for Scotland susan.hanley@apc-academy.co.uk
Related competencies include: Health and safety
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Valuation

Flexing
the market
What does the increasing demand
for flexible office space mean
for valuation, and how is RICS
supporting members in this field?

Flexible workspace means different things to different people,
from the quietly efficient hum of a traditional serviced office and
business centre to the dynamism of the latest co-working spaces.
The concept might also bring to mind workers in a corporate
environment queuing at a desk-booking system or eating cereal
at their computers in the name of improved space use.
In the modern market these are arguably all forms of flexible
workspace. Valuers operating in this field therefore recognise the
models and motivations for each, and have developed techniques
to report value accurately and appropriately. The main motivations
for flexible workspace today include the aftermath of the 2008
financial crash, technology shifts, and a longer-term trend for
an increased number of small business and sole practitioners.
As with most recessions, the 2008 crash led to an oversupply
of stock and price rationalisation, but in positive terms increased
18 Journal July/August 2019

creativity and prompted a more liberal attitude to letting and space
use. Concurrent digital developments meant that some companies
and operators no longer needed to install complex IT structures,
storage or filing systems, or seat colleagues doing similar work
together, but could get new offices up and running effectively in a
very short time. Meanwhile, a generation of tech-savvy graduates
and others looking to work on their own terms is attracted to
operations that provide facilities such as meeting rooms, private
space, client areas and fast tech as well as a great cup of coffee
without contracts or liabilities, even at a premium price.
Although these factors have all influenced the development of
the modern, flexible market, some valuers have found it misleading
to describe it as new: business hubs have grown up around key
financial and educational centres since at least the 1950s, and
skilled valuers have successfully operated in the field without great
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Charles Golding

The corporate attraction for
taking up flexible workspace
means that it is not only a
small business trend

fanfare. All recessions in that time have been followed by a trend
towards greater lease flexibility and creative use of property, and
practitioners have arguably learned lessons by avoiding the bubbles
created in other fashionable investment markets.
Needless to say, some suggest that a tipping point has now
been reached and that the new flexible workspace represents a
structural change as a result of the factors mentioned. Whereas
in a traditional office model the shared space and service offering
may have amounted to a communal seating area and printing
facilities, co-working may now make up most of the space on a site
with services extending to, in some cases, full food and beverage
provision, childcare, fitness, seminars and accommodation.
The aspirational Silicon Valley image of driven people starting
giant corporations from offices full of modern art and pinball
machines may be a cliché, but the amalgamation of work with
service and lifestyle is a reality. Furthermore, the corporate
attraction for taking up flexible workspace means that it is not only
a small business trend: some multinationals are actively promoting
an agile, demand-centred estate strategy that complements
employee demands as well as reducing long-term costs.
Most valuers agree that there should be a framework for their
practice in this field, although not a prescriptive approach, given
that the market is defined by its innovative thinking and multiple
facets. The RICS Global Red Book and other standards already
include the components needed to value flexible workspaces, but
there is further discussion about which, and how far each is used.
For example, some suggest the service element of an operator’s
offering is most akin to the fair maintainable trade measure used to
value hotels, and that therefore flexible workspace is partly covered
by the framework used for trade-related valuation described in the
Red Book. This then leads into wider discussions about focusing
first and foremost on the purpose of the valuation and whether it
is the real estate, an interest or the entity that is being valued.
Beyond these there are further complexities around the effect
and value of branding, and the way incentives between landlords
and operators are analysed. The challenge as valuers is for us to
start with first principles but also to account properly for the
vagaries of this subsector. The wider real-estate sector wants us

to achieve consistency, security and – the challenge faced across
all markets – foresight.
Membership schemes and day rates create liquidity and mobility
in the demand for flexible offices, which is far less restricted than
traditional arrangements for the same space, and operates across
regional and even international boundaries. When the asset is being
valued, therefore, the failure to factor in physical space can cause
issues. Where it is the entity being valued, the operating structure
needs to be viewed carefully, and an array of market terminology
then comes into play such as property company, operating
company, internal corporate strategy or landlord direct, the latter
used when a landlord sets up and manages a short-let serviced
office operation in their building rather than a lease to a property
or operating company. Experienced valuers in this market recognise
the need to get back to what is being valued and how the web of
interests is untangled and given appropriate consideration.
Something that has come across loud and clear from RICS world
regions is that flexible working and the flexible workspace market
is very much a global consideration. The market is more mature in
certain areas, and major financial centres all have strong demand
for flexible workspace in one form or other. A global market is not
without its jurisdictional quirks, or indeed regulation; for example,
planning, zoning and licensing regimes may be particularly strict,
land supply more controlled, and financial reporting and valuation
process can differ when it comes to, for example, tangible and
intangible assets. One could walk into any of a handful of key
branded operators across most economic centres in the world,
and the underlying business model may be different in each.
It is recognised that changes in workspace models fit with
trends in other markets such as flexible and short-term residential
occupation, urbanisation in general, and pop-up retail and leisure
sites. Changes in construction techniques, geotechnical and
environmental issues are also affecting the way we work, interact
and relax. But although wider issues around flexibility in economics
and lifestyle are of interest, flexible workspace remains the most
mature market where consolidation of data and opinion is felt to
have the biggest impact.
RICS’ goal is to offer insight on flexible workspace that will have
a significant impact, addressing the issues discussed above and
being useful across the global marketplace. We have received a great
deal of feedback from operatives, investors, lenders and institutions
that they need more support in this area, and we are acting on this.
Views are being collected from stakeholders across the globe as
part of RICS’ commitment to produce an insight paper on this topic
in the near future. If you want to support this work, be involved in
future conversations or even offer criticism of this article, please do
not hesitate to contact me at the email address below. Your views,
experience and expertise are, as always, the key to making sure RICS
can produce valuable and informative content in this area.
Charles Golding MRICS is associate director, tangible assets valuation,
at RICS cgolding@rics.org
Related competencies include: Valuation
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Business rates

Reform and
function
There is widespread agreement that the business rates
system needs to change – but what are the options for
fairer and more efficient commercial property taxation?
Kevin Muldoon-Smith

In recent months, the influential Commons
Treasury Select Committee announced an
inquiry into the impact of business rates on
businesses. At around the same time, the
Commons Housing, Communities & Local
Government Committee said that, without
rates reform, formerly thriving shopping
areas ‘are likely to become ghost towns and
effectively close down altogether’.
So consensus is building in the retail
sector that business rates need to change.
However, reforming them may have
knock-on effects for other parts of the
economy and for public finances. In large
part the current debate has been led by
business occupiers and city-based think
tanks. Property professionals have a major
role to play in improving this situation.
There is clearly considerable pressure
on the business rate system, which has to
be both fair and consistent with economic
conditions. The system is also required to
support growth and fair competition in all
business sectors. More recently, in 2013,
business rates were commandeered by
central government to cover shortfalls in
English local government funding through
the retention system.
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This means the local income from
business rates has effectively replaced the
previous revenue support grant and is worth
almost £30bn per year to local authorities;
the business rate system is thus required
in part to fund public services ranging
from health and social care to libraries
and parks. So it’s tempting to feel sorry
for business rates. A simple property tax
based on a periodical Treasury assessment
of rateable value is being asked to perform
an impossible contortion, with the result
that it pleases no one.
Any change in favour of one interest
has the potential to undermine all the
others. For example, the decision by central
government to maintain a consistent
or increasing business rate multiplier
following national property revaluation has
helped retain more business rates for local
public funding purposes. Meanwhile, the
continued push to remove small ratepayers
– typically retail concerns – from the
business rate regime has helped to support
the high street.
However, the consequence is that a
larger rate burden is shouldered by an
ever-decreasing number of businesses

with larger floorplates. This is particularly
acute for retail, office and manufacturing
and engineering sectors, which operate from
space-hungry premises, although it also
affects smaller floorplates in prime areas.
The burden is less for smaller businesses
that are taxed at a lower rate, which
often benefit from rate relief or a tapered
arrangement. To put this in context,
following the 2000, 2005 and 2010 national
revaluation exercises the business rate
multiplier was reduced to 41.6p, 42.2p
and 41.4p respectively. After the 2017
revaluation exercise, though, the multiplier
was only reduced to 47.9p and quickly
increased to 49.3p in 2018 – one of the
highest levels on record.
Business rate reform
Reform should not be led by the retail
sector alone, which is currently beset by
myriad structural, large- and small-scale
concerns that together magnify business
rate costs. Rates are also often relatively
high for larger retailers because they have
paid a premium for a central location.
Rather, the current situation should be
assessed, and the various considerations

Retail often hits the headlines as a supposed casualty of business rates, but all forms of commercial
property can face challenging rates bills

and priorities identified that rely on or
demand reform in both public and private
sectors. This will then give an opportunity
to work backwards in order to understand
how a better-distributed system of property
tax could be implemented.
These considerations and priorities
include the following:
••responsiveness to economic conditions,
and offering incentives to invest in property
and business
••sensitivity to the way work now favours
leaner, hybrid business models that mix
bricks and mortar with digital interfaces
••the need to ensure transparency, legibility
and simplicity
••sympathy for the way business rates fall
on various property sectors and locations,
for example retail, leisure, office and
industrial, all of which experience property
tax differently
••tackling the perversity inherent in empty
property rates that at times reward vacancy
more than occupation, creating a culture

of devising techniques to avoid empty
property rates
••the demand for local government
financing, which is only projected to
increase as people live longer
••the need to collect the value created by
public spending on local physical, social
and knowledge infrastructure.
In facing up to the demand for business
rate reform, there is interest in land value
tax as an alternative arrangement. Unlike
business rates this is based on location,
and is levied on the value of land with
or without property in situ. The central
contention is that the value is defined
by what is happening in the immediate
location and wider region, and for this
reason the tax is considered progressive
because it collects value invested by society
in a given location, echoing current calls for
local wealth-building and inclusive growth.
However, England should be wary of
viewing land value tax as a panacea for
concerns with business rates. A great deal

of land simply has no value and demands
a certain degree of investment to ready it
for development, which suggests a complex
system of equalisation between locations
and grant funding will still be needed.
Similarly, reducing property tax will
not help the high street if the demand for
certain retail products simply no longer
exists in conventional bricks and mortar
formats. Neither is it clear how land value
tax would deal with digital platforms that
have no physical footprints, nor with the
dynamic reality of commercial business
that must increasingly switch between uses
in quick succession. Perhaps the biggest
obstacle will be political: a switch to land
value tax would shine a light on the deeply
engrained professional practice of wealthy
property owners, who may not take kindly
to disturbance.
The eventual reform may be a very
English compromise. For example, a
semi-permanent transition that combines
elements of land value, property and
turnover-related tax would resemble
the split-rate tax, where land is taxed
at a higher rate than property, as seen
prominently in the USA. But it would also
include elements of business gain not easily
collected from physical properties – for
example, a digital sales tax to collect value
from firms that shift sales and profits
between administrative jurisdictions.
While we should take the opportunity
to reform business rates, it will be a very
complex process. Property professionals
have a key role because they see the daily
play-out of the business rate system and
the appeals process, as well as the growing
relationship between public finances and
property performance. Very few property
professionals or organisations have
contributed to government inquiries on
business rate reform or the development of
the business rate retention scheme, though,
which represents a missed opportunity.
Kevin Muldoon-Smith is lecturer in built
environment adaptation and investment
at Northumbria University
k.muldoon-smith@northumbria.ac.uk
Related competencies include: Capital
taxation, Valuation
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Combining flexible
car parking solutions
with a property
management perspective
25 years’ operational experience
Rental, management fee or income share
Providing yield enhancement
Future proofing car parks for the digital age
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Housing crisis

The ongoing
housing shortage
The housing deficit has now reached four million homes in
England alone. How did we get to this situation – and can
anything be done?
Jan Ambrose

Previous articles in these pages (Property Journal July/August 2018,
pp.38–39, and October/November 2018, pp.36–37, as well as
various comments from readers in the January/February edition,
p.51) have confirmed that the housing situation in the UK is
dire, and offered some proposed solutions from RICS residential
surveyors. Of course, Parliament has been obsessed with Brexit,
but the UK’s departure from the EU is a comparatively new
phenomenon; conversely, the Barker review of housing supply was
published in 2004, outlining the problem as it stood and making
recommendations to resolve it. So where are we now?
In summer 2018, the National Housing Federation published
research by Heriot-Watt University showing the deficit has reached
a horrifying 4m homes in England alone (bit.ly/NHFEng4mhomes).
To meet this need and provide for future demand, it says the
country needs to build 340,000 homes each year until 2031.
Previous pledges by politicians of all parties to build hundreds of
thousands of houses annually have neither specified the types of
property nor, crucially, whether the proposed developments will
include affordable homes.
Added to this, the promised numbers of homes have not
materialised. This failure to confront the problem has seen a huge
nationwide increase in homelessness, created Generation Rent, the
Boomerang Generation – where children return to their parents’
home after graduating and remain there beyond the age of 30 – and
the bank of mum and dad. Some parents are even taking out equity
release on their own homes to help their offspring get a foot on the
housing ladder.
Another nasty development is the Sandwich Generation; because
renting and buying is so expensive, couples in their 30s and 40s
who own homes both need to be in salaried employment, relying
on their own ageing parents to help with children. If their parents
become ill the homeowners have to look after their own children
and parents alike while coping with demanding jobs.
Tommy de Mallet Morgan, managing director of prime and
super-prime property agency de Mallet Morgan, agrees with other
readers that selling off council housing was – and is – a mistake.

He questions whether the bank of mum and dad can continue
subsiding their children while saving for ever-increasing care home
fees, and adds that the state must subsidise properties as many
renters cannot afford a mortgage.
RICS member Richard Mikula wrote a letter in the Daily Mail
of 21 January, maintaining that Brexit cannot be blamed for the
housing crisis. He wrote: ‘Social housing has taken a back seat
because politicians, town planners and developers have seen fit
to turn many of our town and city centres into student bedsit
land … Many family homes have been converted into flats, while
shared houses … are replicas of Victorian dosshouses, with absent
landlords cramming in as many tenants as possible.’
In other discouraging news, research by construction data
analysts Glenigan shows that social housing construction is down
by four per cent as cash is being diverted to repairs by registered
social landlords in the aftermath of the Grenfell Tower tragedy
(bit.ly/Glensochsgfall). The government’s 80-page research briefing,
published on 12 December 2018, doesn’t do much to help either
(bit.ly/UKhsgsupDec18); a lot of the information is covered in
existing research that is easily available online and merely confirms
facts of which most people are aware.
Nothing short of a miracle will enable any party in power to
keep its promises to build more than 4m homes. There are issues
with construction resources, planning, land allocation, funding
and development, and skills and innovation that are not going to
be settled overnight. But politicians cannot kick this huge and
ever-worsening problem into the long grass for another 15 years,
and RICS members are obviously mystified by their failure to deal
with it. Their suggestions may be imperfect, but no one expects an
easy or swift answer. Practical solutions are available and positive
action is needed now.
Jan Ambrose is editor of the residential section of Property Journal
jambrose@rics.org
Related competencies include: Housing strategy and provision
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Tax

‘From 6 April 2020,
non-resident corporate
landlords will be subject to
the corporation tax regime’
Robert J. Walker
PricewaterhouseCoopers LLP

Non-resident companies are currently
subject to UK income tax on UK property
rental income, either through withholding
or by direct assessment. However, the
proposal to bring non-resident companies
within the charge to corporation tax on UK
property rental income is due to come into
effect from April 2020.
Final legislation to implement the
changes is contained in the Finance Act
2019 but uncertainties remain, and HMRC
guidance is expected to be published before
the commencement of the new rules.
Apart from the differences in the tax
rates that will apply, the way taxable profits
are calculated varies depending on whether
the profits are subject to corporation tax or
income tax. As a consequence of bringing
non-UK tax resident companies within
the charge to corporation tax, there will be
restrictions on the deductibility of interest
and on the carry-forward of losses.
Ensuring that non-resident corporate
landlords are subject to the same
restrictions as their UK resident
counterparts has been the main motivation
for the change. A targeted anti-avoidance
24 Journal July/August 2019

rule has been introduced to counteract
arrangements entered into to avoid the
impact of the new regime.
From 6 April 2020, the UK property
income profits of non-resident companies
will be calculated in accordance with
corporation tax principles. A non-UK
resident company that carries on a UK
property business will also be chargeable
to corporation tax in respect of profits
that arise from loan relationships, or from
derivative contracts to which the company
is party for the purpose of that business.
The transition should not create a
disposal event for capital allowance
purposes, so allowances should continue to
be available, and existing income tax losses
will be available for carry-forward and offset
against future UK property business profits
chargeable to corporation tax. The losses
will not, however, be available for offset
against other types of income; neither
can they be surrendered as group relief.
From 6 April 2020, corporate
non-resident landlords will also be subject
to the corporation loss restriction that
limits to 50 per cent the amount of profit

against which brought-forward losses in
excess of £5m can be offset. However, the
restriction will only apply to losses accruing
from April 2020.
Under current law, interest is deductible
for income tax purposes against the UK
rental income to the extent that it is wholly
and exclusively related to the property
business and the debt has been advanced
on arm’s-length terms.
However, from 6 April 2020, corporate
non-resident landlords will be subject to
the corporation tax regime. Under this tax,
a number of other provisions apply such as
interest-capping provisions; very broadly,
these limit finance cost deductions to 30
per cent of earnings before income tax
depreciation and amortisation.
There is also a £2m de minimis allowance
across a group, and the option of using
an alternative group ratio or a public
infrastructure exemption, if applicable,
should this provide a better result. There is,
however, an overall cap – referred to as the
modified debt cap – that limits the overall
deduction to the net third-party interest
payable by the worldwide group. In addition,
there are late payment restrictions that can
apply where interest is not paid to certain
payers within 12 months of the year-end.
Where rental payments are made gross,
the non-UK corporate landlord will be
subject to UK corporation tax filing and
payment rules, which will include the
quarterly payment regime, except for the
first corporation tax accounting period.
HMRC is expected to issue unique taxpayer
references automatically for companies
already registered for income tax purposes.
Finally, the provisions that allow losses
to be surrendered to other group companies
are extended to include the profits and
losses of such non-UK tax resident
companies that will fall within the charge
to corporation tax.
There are therefore some significant
changes with which non-resident corporate
landlords will need to get to grips before
April 2020.
Robert Walker is partner and real-estate tax
UK network leader at PricewaterhouseCoopers
LLP robert.j.walker@uk.pwc.com

The Building Inspector

Inspect

Check-up

Maintenance

Issue

Meter reading

Audit

Contacts

Documents

Discover our Inspection Apps

Rental
Inspector

Dorm
Inspector

Residenz
App

Maintenance
Organizer

explore@chapps.com

Property

Asset management

Public
benefit
Modern accounting techniques that correctly identify
publicly owned real estate and enable it to be put to
full use could help address the global housing crisis
and reduce economic disparity
Dag Detter

Real estate, and housing in particular,
has become one of the biggest symbols
of a growing divide in society – and may
well be the biggest contributor to rising
inequality, according to the National Bureau
of Economic Research (bit.ly/hseineq).
There are millions of households in
California and New York city, for instance,
who cannot afford a decent apartment
at market rates, while according to the
McKinsey Global Institute, London’s
annual home completions over the past two
decades have fallen far short of demand
and driven house prices five times higher
(bit.ly/hseprice).
The global housing crisis is defined by
this chronic shortage, which could in time
lead to urbanisation without growth, as a
2015 Explorations in Economic History paper
describes (bit.ly/congrowth).
But suppose real estate could be part of
the solution to this crisis? According to
the IMF, governments own assets that are
worth twice the value of their respective
GDPs (bit.ly/welofnat). Professionally
managed, these assets could generate more
revenue than developed economies collect
in corporate taxes. The irony is that a large
part of this gold mine is highly visible, in
the form of real estate.
26 Journal July/August 2019

Indicative valuations of some US cities
have recently shown that urban real estate
– that is, the land and buildings – owned
by the public sector has a value equivalent
to the cities’ respective GDPs and
represents a quarter of the total value of the
city’s real-estate market (bit.ly/hidwealth).
In addition, there are indications that the
land value alone of Manhattan is larger than
the GDP of Canada, while the total value
of urban land in the USA is worth twice its
national GDP.
Publicly owned real estate around
the world might be worth as much as
global GDP, but we just don’t know.
Whatever the precise value of public real
estate, professional management could
help increase housing supply as well as
generating revenues for public expenditure.

The reason governments do not know
what assets they own is partly because
these are governed in a fragmented way and
partly because many local authorities do not
have a consolidated list of their real estate.
But it is also because the public sector does
not use modern accounting methods that
properly value their assets. For example,
a 40-fold difference has been identified
between the book and indicative values of
the real estate owned by the city of Boston
(bit.ly/unlockpw).
Unlike cash-based accounting, which
is no more sophisticated than a simple
bank statement, accrual accounting makes
a record of spending and taxes as they are
incurred, regardless of when the money
changes hands. It also records assets and
liabilities and therefore paints a far more

Publicly owned real estate around the world
might be worth as much as global GDP

Hong Kong paid for its transport system by developing the real estate bordering its train stations

comprehensive picture of an organisation’s
financial performance and position than
does a system based on cash flow alone.
So far, only Singapore has introduced
professional governance of all its public
assets. Some 30 years ago, New Zealand
became the first country to introduce
modern, accrual-based financial accounts
to inform its budgeting and appropriations
as well as its financial reporting; in other
words, accrual information underpins the
whole public financial management system.
The information systems required to
operate on an accrual basis are very similar
to those used by all large companies, and
are formalised in the standards set by the
International Public Sector Accounting
Standards Board (ipsasb.org). New Zealand’s
government produces a balance sheet
that comprehensively reports the current
value of the assets and liabilities it owns
and owes (bit.ly/nzbalst). It also forecasts
financial statements for several years ahead.
Since its financial management
reforms, the New Zealand government has
consistently improved the strength of its
balance sheet, building up significantly

positive net worth. Most other comparable
governments are by contrast consistently
operating in deficit, suffering from negative
net worth and deteriorating balance sheets
(bit.ly/IMFpubweal).
When Singapore achieved independence
in 1965, it had no significant resources
or means to sustain its economy. Its
government thus decided to separate
its economic policy-making from
the management of public assets, by
incorporating portfolios of assets into
holding companies or public wealth
funds, delegating asset management to
a professional board and borrowing the
proper governance tools from the private
sector, including modern accounting.
Temasek Holdings and GIC, established
in 1974 and 1981 respectively, have
helped fund the city-state’s economic
development, while the Housing and
Development Board has provided almost
80 per cent of citizens with public housing.
The importance of having a proper balance
sheet and understanding of real-estate
assets was also instrumental for Hong Kong
and its Mass Transit Railway Corporation,

a public-sector entity that has been able to
build a subway and railway system the size
of New York city without using a single tax
dollar, instead developing the real estate
adjacent to its stations (bit.ly/HKrailprop).
Denmark took a page out of this book
when setting up Copenhagen City & Port
Development Corporation, turning the old
harbour area and a military garrison into
a holding company responsible for the
development of residential housing, schools
and universities. This was all done without
using taxes, and the direct yield was
returned to the city to pay for the subway
extension (bit.ly/copport).
If engineers design and build robust
bridges, then to build robust public finances
we need accountants and valuers. This will
not only benefit societies today but also
improve the lives of future generations.
Dag Detter is a financial adviser and the
former president of Stattum, the Swedish
government holding company, and a director
at the Ministry of Industry. He is co-author of
The Public Wealth of Cities and The Public
Wealth of Nations dag@detterco.com
Related competencies include:
Accounting principles and procedures
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Facilities management

Drastic
plastic
measures
Single-use plastics and their catastrophic impact on the
environment have forced organisations to reconsider the
way they work – and facilities management is no exception.
How is the sector responding?

Antony Law

Given the sheer volume in use today, it’s easy to forget that plastic
is still a relatively new material. It’s barely more than 100 years
since Bakelite, the first fully synthetic plastic, was invented by
Belgian chemist Leo Baekeland in 1907. But subsequently, we’ve
produced 8.3bn tonnes in total, or enough to cover every inch of
the UK ankle-deep ten times over (bit.ly/GPplast17).
The widespread use of plastic is no doubt because it is durable,
water-resistant, hygienic and, perhaps most importantly, very cheap
to manufacture. But plastic is also destructive. It’s choking our
oceans and waterways and, shockingly, 91 per cent of all plastic ever
made has never been recycled, with the majority of it ending up in
oceans or landfill (bit.ly/NatGeore91).
As concerning as that all is, the larger, more visible pieces of
plastic present just one part of the problem. Mounting research
now shows that microplastics, the tiny debris left behind once
consumer products and industrial plastic waste break down, are
even more pervasive and possibly even more damaging. A recent
study from Bangor University, for example, found up to 1,000
pieces of microplastic per litre of water collected from the River
Tame near Manchester, with similar findings recorded at different
locations around the world (bit.ly/micropoll19). These particles are
now known to be present throughout food chains, but the harm
they cause to humans and animals is yet to be fully understood.
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A stream of bad news combined with distressing documentary
images has forced the public to reconsider what it throws away. In
response, some organisations have committed to drastic reduction
or even total elimination of single-use items in their supply chains.
While some of this work is being carried out internally by clients,
there is as much emphasis on facilities management partners to
provide a sustainable service and change the culture.
This is not a coincidence. The profession is often seen as an
ally in helping client organisations to shift operational procedures
and colleague behaviour while maintaining a healthy bottom line.
Facilities management is also in regular contact with suppliers
and often processes company waste, giving it a unique perspective
on what plastic is unnecessary and what is indispensable for a
successfully functioning business. From a workplace perspective at
least, the power to effect lasting change sits with support service
providers, and the users of the sites they service.
However, the sector is far from having the problem solved.
Progress on the issue requires collective responsibility to be taken,
with support from both central and local government. There are
currently 39 different sets of rules on what can be put in UK plastic
recycling collections, making it difficult for organisations to manage
waste effectively across different regions (bit.ly/recycBBC). These
gaps offer an opportunity for facilities management to take a stand,

representing a profession that wants to push through meaningful
changes in waste processing.
Indeed, the need for collaboration has never been more pressing,
particularly considering the World Economic Forum’s prediction
that plastic production is going to double during the next 20 years
(bit.ly/WEFnpe16). To offset this growth, it’s clear that reducing and
re-using plastic wherever possible will have the most immediate
benefit as a longer-term framework is put in place to achieve a
plastic-free economy.
Few can argue with ambitious targets to recycle greater
amounts of plastic, but knee-jerk strategies should be approached
with caution. As it stands, the UK doesn’t have the requisite
infrastructure in place to process all its plastic waste and, as
the Guardian reports (bit.ly/LandfillGE16), what is not recycled
domestically ends up in dumps in countries such as Turkey and
Malaysia. This means that businesses could actually be making the
problem worse by adding greater amounts of material to a mix that
is already at capacity.
As a result, those believing they are acting in good faith could
in fact be shifting the problem out of view as more damage is done
to the environment. I believe tougher laws and higher taxation on
single-use products will help to fund the means to process UK
waste properly, as well as other plastic-free innovations, while a
more conscientious consumer can help to reduce the rate of plastic
production by passing on goods with unnecessary packaging.
Some will argue that the problem can only truly be dealt with by
eliminating all plastic from the supply chain. This appears all the
more important when discovering that degrading plastic not only
pollutes the environment but also contributes to climate change
(bit.ly/SOESTgg). However, this requires long-term planning and
overlooks the many benefits of plastic when it’s used responsibly
– re-useable coffee cups and water bottles, eco-friendly cleaning
products and sustainable catering supplies such as large condiment
dispensers, for example. While we need to cut down drastically on
unnecessary consumption, completely demonising the material
would be counterproductive.
So, what action can be taken that protects commerce but also
mitigates its environmental impact? First, companies should focus
their efforts on eradicating excessive single-use plastic, both
internally and in partnership with client organisations, as this
will reduce both demand and subsequent introduction of new
material into the environment. In catering, for example, items
such as plastic straws, coffee cups with polyethylene lining and

91 per cent of all plastic ever
made has never been recycled

disposable cutlery should now be long gone: not only are they
easily replaceable, but consumers also expect them to be phased
out in favour of greener alternatives (bit.ly/BrandW18). Such actions
contribute to a change in the consumption habits that ecologists
such as Matt Wilkins argue are found at the root of the problem
(bit.ly/SciAmrecyc).
Since plastic pollution entered the public consciousness, much
noise has been made about biodegradable alternatives, with many
regarding them as the best compromise for businesses that want
to reduce their impact but also limit operational disruption. On
the face of it this appears to make sense, but the approach will
inevitably prove counterproductive to any organisation with
legitimate green aspirations: in the first instance, there is no actual
reduction in the amount of plastic being used, and second, these
alternatives emit powerful greenhouse gases such as methane and
ethylene as they decompose. Like simply recycling more, this
choice runs the risk of kicking the can further down the road.
Others have proposed using only polyethylene terephthalate
(PET) and other already recycled plastics. PET is grade one on the
table of resin codes, the system that is used to identify plastic
composition in products, and the easiest type for recycling plants
to process. The argument goes that the more businesses use these
plastics, the more efficient the entire recycling process becomes,
which in turn diverts refuse from landfill. While this would reduce
the UK’s processing bottleneck, it would require considerable
effort to disseminate this information to the general public,
and more still to get everyone fully on board. It is also difficult
to implement this change under current rules. A reduction in
consumption rates would therefore seem more effective until
better legislation is put in place.
Perhaps the most practical solution, then, is greater collaboration
and education. Partnering with suppliers that share similar
aspirations in terms of sustainability will help to shift the
behaviour that is a large part of why there is so much plastic in
the environment. FM service provider Churchill, for example, has
been working with its janitorial distributor to develop sustainable
packaging for some of its most popular products. This move will
see 60,000 single-use plastic items removed from operation, a
figure expected to increase as more products are replaced. The
company has also partnered with marine conservation charity
Surfers Against Sewage to educate staff and partners about the
wider-reaching damage that the existing throwaway culture is
having on the environment.
Moves like this will not solve our problem with plastic; neither
can facilities management be asked to take sole responsibility.
It does, however, have the power to instigate sustainable changes
that will over time turn off the plastic tap. Our addiction to
plastic is powerful – though not unbreakable, if we adopt an
intelligent strategy and sense of collective responsibility.
Antony Law is managing director of Churchill and vice-president
of IFMA UK antony.law@churchillservices.com
Related competencies include: Sustainability
rics.org/journals 29

Property

Diversity and inclusion

Towards
gender
balance
A recent report reveals that, although real estate
is making advances in gender balance, more
work is needed to make it a reality

Kaela Fenn-Smith

Many real-estate companies are moving
towards improved gender balance –
an issue that affects every property
professional, particularly at senior and
management level.
No organisation is getting it completely
right, and even sectors that see themselves
as being at the forefront of diversity are
grappling with many of the same issues
we face in real estate. But there are lots of
different companies doing different things
well, with clear signs that the sector is
ready to move the diversity and inclusion
discussion on to the next level, and develop
practical plans to get more women into
senior roles.
In March, Real Estate Balance with PwC
published the report Fast-tracking gender
balance across real estate, 2019. This is
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informed by the views of close to 1,000
people in the sector (see Figure 1), with
more than 50 companies taking part and
face-to-face interviews with seven CEOs.
What did this survey discover about
gender diversity in our sector? While real
estate has been making important strides,
the pace of progress doesn’t always match
the huge level of effort. Given that our
survey highlighted widespread employee
frustration with the pace of change, a
rethink is needed.
The slow pace isn’t for want of trying –
support is there at boardroom level, with
policies and programmes springing up
across the sector. And negative comments
do not necessarily mean that companies are
not committed, but rather that employees’
expectations are rising. The current

generation of women expect equality and
a good work–life balance, and they are
pushing for change.
Engrained unconscious bias, along with
behaviours that need addressing, remain a
significant issue. A disconnect between the
attitudes of employers and employees is
evident: asked about work–life balance and
changing behaviours, for instance, 41 per
cent of employers surveyed thought their
companies were doing well, compared to
just 18 per cent of their employees.
The number of women in senior
real-estate roles has flatlined (see Figure
2) – so what is holding up progress?
Ultimately, despite increased support at
senior level, not enough organisations
have adopted diversity and inclusion as
a business-critical priority.

Kaela Fenn-Smith is managing director at
Real Estate Balance
kaela.fenn-smith@realestatebalance.org
Related competencies include: Diversity,
Inclusion and teamworking
Further information: Real Estate Balance
offers a diversity toolkit as resource to help
people build balanced businesses and a
diverse workplace (bit.ly/REBtoolkit).

Figure 1. Steps to promote diversity and inclusion:
employee perception of what policies are in place, 2017 v 2019
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Figure 2. Proportion of women at senior levels
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There is also the gender pay gap to
consider, which as figures published earlier
in the year show is not closing fast enough.
Is gender pay gap reporting a true reflection
of how women are represented in our
businesses? Possibly not; but it does tell
a powerful story about the prejudices that
persist in our sector, and highlights the
work that still needs to be done to change
what have historically been norms.
Experience shows that the surest way
to accelerate progress is to treat diversity
like any other urgent strategic priority and
embed it into the business fundamentals
at all levels of the organisation. There
then needs to be buy-in first from the
executive team, and next from senior and
middle managers, those who have direct
responsibility for the career development
and well-being of employees. We need to
train leaders how to lead.
Measurable targets need to be set,
holding leaders and managers accountable.
We also need to remunerate in line
with good behaviours; and we need to
measure progress, because the simple
fact is that what gets measured gets done.
Organisations have to look at their data and
ask why women are leaving, which areas of
the business have better retention figures
than others and why.
Real-estate companies are finally, albeit
slowly, starting to raise the bar on gender.
Many senior leaders are showing serious
commitment, but there is also a clear
leadership role for RICS to effect change
across the sector, a role that we are happy
to support.
Our report highlights both the scale of
the problem and the work that still needs
to be done, and it should serve as a
wake-up call for companies who are
complacent about the need for change.
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Insulation

Unfit for
retrofit
Increasing numbers of buildings are facing issues with
insulation systems that have been incorrectly specified
or installed. What can be done to remedy this?

Rob McCormack

Over the past few years, there has been an increase in the number
of issues and complaints coming from homeowners and tenants
who have had cavity-wall insulation (CWI) or external-wall
insulation systems installed. The main issue is that incorrectly
specified or installed systems have gone on to compromise the
fabric of properties.
Although the remediation of non-compliant installations should
be a simple task, the work we have undertaken at BBA Consultancy,
Investigation and Training (BBA CIT) in surveying social housing
stock and privately owned properties has found many severe defects
that could easily have been resolved if the right action had been
taken at the right time.
In their work, our inspectors regularly see a need to improve
overall standards, specifically in the areas of property suitability
assessment and assuring the quality of installations. Similarly, our
technical assessors repeatedly discover that conditions in many
private dwellings and social housing units have deteriorated due
to inappropriate retrofitting or improper installation of insulation.
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In most cases, this has been because the surveyor who initially
assessed the building for a retrofit failed to evaluate the home’s
condition accurately and did not identify existing defects. These
conditions can be compounded by an installation that isn’t
completed to specification, and results in additional housing
defects. We have also witnessed this issue with cavity insulation
extractions and re-installation, where many installers are not
following industry standards.
The main challenge for homeowners and social housing providers
– especially where they do not understand how important
accurate property suitability assessments are – is ensuring that
installation works are overseen as they are carried out, to make
certain that standards are met. Regular inspections are also
needed alongside servicing so as to maintain eligibility for any
installation guarantees, specifically in the case of social housing
providers. When assessment of works is conducted retrospectively,
a maintenance response request or a housing disrepair claim can in
many cases be very costly.

To make sure works comply with
regulation, we recommend that
clients adopt a regular project
monitoring protocol

We recently consulted for the Vale of Glamorgan Council in
Wales, work that involved assessing housing stock to find the
cause of several issues arising after a CWI retrofit programme in
the 1990s. In surveying the houses in question, a couple of major
problems were discovered.
••A common approach had been taken to the work for the
buildings, which did not take into consideration the peculiarity
of each property.
••Previous remedial work undertaken as part of the Standard
Assessment Procedure that the council had used to assess the
environmental performance of a dwelling had not properly
identified or rectified the problems.
The council now had to find a way to waterproof more than
4,000 two-storey homes against driving wind and rain in one of the
most weather-exposed regions of the country, where precipitation
can reach more than 100ml/m2 per spell. It was calculated that the
council had spent around £10,000 per home during the preceding
years trying either to maintain or rectify the CWI retrofit.
This particular work also highlighted that a job completed
without due diligence and supervision can ultimately require costly
long-term efforts in remediation. However, it is worth noting there
are measures that can be followed to ensure retrofitting is carried
out successfully.
For instance, many insulation retrofits have been incorrectly
recommended for properties with damp and condensation issues.
Installing insulation in such circumstances won’t solve the
problem, and has the potential to make it even worse. When damp
or condensation is found in a building, it is important to know the
cause, carry out required remediation and then assess whether the
problem has been resolved, before reassessing the property for an
insulation retrofit.
Remediation needs should also be identified ahead of works.
Properties that are not regularly maintained or are in a state of
disrepair are very likely to be unsuitable for retrofitting. Such
properties can sometimes be identified by cracked walls, defective
window or door seals, damp-proof courses of inadequate height,
and cavities that aren’t clear of rubble and debris, all of which
could have a detrimental effect on the future performance of both
a dwelling and the insulation itself.
It is recommended that the building condition be assessed
by a suitability qualified assessor, and all identified remediation

works be completed before retrofitting insulation. As a rule, the
identification of buildings that are not suitable for an insulation
retrofit is more cost-effective in the long term than undertaking
work in the short term.
In extreme situations, wind-driven rain can penetrate a building’s
outer leaf and track across the insulation to cause damp inside
the property. It is important that the relevant checks are always
conducted on the property to ensure that it is suitable for the
proposed installation, and to carefully assess local exposure to
weather conditions such as wind and rain that may affect the
installation. In broad terms, much of the UK’s westerly coastline,
Scotland, Wales and the South West of England are highly exposed
locations, receiving high levels of wind-driven rain. In such places
additional measures may be required, which a specialised company
would need to undertake.
A lack of oversight by landlords and their failure to engage
with suppliers throughout the installation process are common
causes of things going wrong. In order to make sure works comply
with regulatory requirements, we recommend that clients adopt
a regular project monitoring protocol, keep a close eye on best
practice, stick to the specification, and procure contractors who are
trained, certificated and insured. It is further recommended that
clients obtain third-party verification of any claims made about a
product’s or system’s performance, its suitability for the intended
use, its compliance with regulatory requirements, and a guarantee
of works completed.
The activity of occupants – and in some cases their lack of
knowledge about how to manage the building adequately after
insulation has been retrofitted – can also be the cause behind some
defects. For example, adequate ventilation is crucial to enable the
escape of warm, moist air, which may previously have dissipated
through the walls. If such air is instead allowed to build up inside
the property, then issues with humidity and damp may arise. It
is important that building occupiers are always advised what is
required of them, to ensure that the property and the insulation
alike perform as they are designed to do, and that guarantees are
not invalidated.
To conclude, the situation is not as dire as it might seem.
Through our work with various local authorities and housing
associations across the country, we have seen some examples of
best practice being implemented, while benefits are being gained
from assessment of housing stock by independent organisations
such as ourselves.
Such bodies, which are not subsequently involved in making
any identified improvement or maintenance works, can provide
impartial health checks of housing stock that focus on technical
assessment of the dwelling’s suitability and condition and the
performance of any retrofits. This enables landlords to prioritise
and select the most suitable, cost-effective housing improvements
and maintenance.
Rob McCormack is a director at BBA CIT rmccormack@bbacit.co.uk
Related competencies include: Building pathology, Inspection
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Ethics

Know
your risks
Members and regulated firms should consult not only
the new RICS professional statement but also the
complementary regulations and legislation so they know
their reporting responsibilities when it comes to bribery,
corruption, money laundering and terrorist financing
John Binns

An increasingly tough and complex set of laws on financial crime
around the world puts more and more of an onus on law-abiding
businesses and individuals to play their part in preventing,
detecting and reporting such activity. The recently published RICS
professional statement Countering bribery and corruption, money
laundering and terrorist financing (rics.org/amlps) both imposes
requirements and gives guidance on these issues for RICS-regulated
firms and members, alongside applicable local laws. It is therefore
important to understand this legal context before putting the
statement into practice.
In the UK, the principal relevant laws are the Terrorism Act
2000, the Proceeds of Crime Act 2002, and the Bribery Act 2010.
Broadly speaking, the 2000 and 2002 Acts prohibit, among other
things, the purchase of property with the proceeds of crime or its
use for terrorism, and enable anyone with suspicions about such
acts to report them, overriding any duties of confidentiality. The
2010 Act prohibits the payment of bribes and makes commercial
bodies criminally liable for such payments by persons associated
with them, unless they can show they had adequate procedures in
place to prevent it. In practice, reports are made via an online portal
(bit.ly/NCASARptl) to the National Crime Agency (NCA).
UK law also imposes various further requirements on businesses
in the regulated sector, including those providing financial or estate
agency services, as well as most solicitors and accountants. Under
the 2000 and 2002 Acts, they are required, whereas others are
merely enabled, to report where there are reasonable grounds to
suspect money laundering or terrorist financing. Under the Money
Laundering Regulations (MLR) 2017, they are also required, for
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example, to produce a written assessment of their firm’s risks, to
apply due diligence measures to their customers – which for estate
agents now also includes the counterparty to the transaction – and
to appoint a money laundering reporting officer, whom employees
can advise of suspicions.
There are other UK laws in financial crime that may be relevant
to RICS-regulated firms and members, including some that have
recently been revised, but which are not covered by the professional
statement. The most important are probably those on corporate
offences in the Criminal Finances Act 2017, under which a firm can
be criminally liable if a person associated with it enables evasion
of UK or foreign tax, for instance by deliberately providing a false
valuation of a property. Firms should also be aware of the law on
targeted financial sanctions, including, insofar as they are regulated,
their duty to report targets and breaches of sanctions.
The professional statement’s requirements are much stricter
than UK law: with respect to bribery, the statement requires firms
to plan compliance with applicable laws, ensure any such plans are
followed, and perform periodic written evaluations of their risks
in this area. Importantly, it also requires firms and members to
report to the relevant authorities any activity which they are aware
breaches bribery or corruption laws, and demands members ensure
they have sufficient knowledge of bribery and corruption to comply
with the statement.
When it comes to money laundering and terrorist financing, the
statement imposes requirements on all firms and members roughly
equivalent to those in the UK regulated sector in general. For firms,
that includes the same requirements as those governing bribery and

for conducting appropriate due diligence on clients and customers.
Importantly, though, the statement’s obligation to report suspicions
of money laundering or terrorist financing to the authorities applies
to all firms and members. So, while an employee of a firm in the
regulated sector could comply with UK law by advising the firm’s
reporting officer of any suspicions, to comply with the statement
they must report it to the police or NCA as well. Notably, there
would seem to be no defence in the statement, as there is in the
2002 Act, for a member who has not had adequate training, so the
onus is very much on the individual to ensure they know enough to
report when required.
To help firms and members comply with its requirements, the
statement goes on to provide guidance. With respect to bribery,
this is consistent with that from the UK Ministry of Justice to help
with adequate procedures under the 2010 Act (bit.ly/BA2010guid),
and firms would be well advised to consult both sets of guidance
for these purposes; certainly, any UK court looking at whether a
RICS-regulated firm’s procedures were adequate would be likely to
ask whether it had followed both.
It is worth noting here that the statement refers not only to
bribery but also corruption, so arguably covers not just offences
under the 2010 Act but also others such as embezzlement and
misconduct in public office. The position is more complicated when
it comes to money laundering and terrorist financing, and in the
UK a lot will depend on whether the firm is also regulated for the
purposes of the MLR. If it is, then it will have a supervisor – such
as the Financial Conduct Authority (FCA) or HMRC – and should
refer to that body’s sector-wide risk assessment and guidance
as well as the professional statement. If not, the firm may be
assisted by more generic guidance, such as that of the Joint Money
Laundering Steering Group (jmlsg.org.uk) or the FCA’s on politically
exposed persons (bit.ly/fcapep1).
Individual members, meanwhile, will need to have particular
regard to their personal duty to report suspicions, though the
guidance in the statement is relatively scant, sections 3.2 and 3.6

UK law imposes various
additional requirements on
businesses in the regulated
sector, including those
providing financial or estate
agency services

being the most relevant. Responsible firms will need to fill that gap
and provide training and guidance to the members they employ.
As an example of how the statement works in practice, consider
a firm regulated by RICS but not by the MLR whose clients include
companies and individuals from higher-risk jurisdictions, some of
whom may be politically exposed. The statement obliges them to
have plans in place to ensure they do not pay bribes to or for those
clients or enter into arrangements by which customers can deal
with the proceeds of crime. But it also obliges the firm to conduct
due diligence checks on those clients, identifying the beneficial
owners, and asking additional questions to politically exposed
persons, their family members and close associates, as well as those
from higher-risk jurisdictions, about their sources of wealth. If the
firm or any individual members involved form a suspicion that a
customer is engaged in money laundering or terrorist financing,
they must report it directly to the authorities.
Notably, where the customers are referred by, say, an accountant
or a solicitor, who has or should have conducted due diligence
on them already, it will not necessarily be acceptable for the firm
simply to rely on the existing due diligence. Sections 1.4.1 and 3.3
of the professional statement mirror the MLR on this, urging a
risk-based approach that takes into account the referrer’s reliability
as well as the risks of the particular customer or transaction. For a
UK-based individual customer who is not politically exposed and
is referred by a reputable accountant, for example, simple copies
of a passport and utility bill from the accountant may suffice; for
a Russian company owned by a politically exposed person, a firm
could place little or no reliance on documents provided by a lawyer
with whom the firm has not worked before.
Among the statement’s later recommendations for firms is to
consider appointing a compliance and ethics champion. Certainly,
in an increasingly complex compliance environment it is sensible
for even the smallest firm to have at least one senior person who
can demonstrate a familiarity with the relevant laws, rules and
guidance, and preferably do so with enthusiasm. As a starting point,
whoever takes on this role must know which legal jurisdictions are
engaged by the firm’s work and consider relevant laws alongside the
statement such as sanctions and the tax offences under the 2017
Act, before carrying out a single, firm-wide assessment of all these
risks. If done properly, that assessment should help develop internal
procedures and training that meet all RICS’ requirements and keep
it on the right side of the law.
John Binns is a partner at BCL Solicitors LLP. He specialises in all
aspects of financial crime, and advising individuals and businesses
on their obligations under the 2002 and 2017 Acts and the MLR
jbinns@bcl.com
Further reading: The professional statement has now been
published and becomes effective from 1 September 2019 for all
RICS members and regulated firms, regardless of geography or
industry specialism (rics.org/amlps).
Related competencies include: Ethics, Rules of Conduct and
professionalism, Legal/regulatory compliance
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Empty homes

The councils
strike back
While the number of empty properties throughout the
country is on the rise, the misconception persists that local
authorities are doing nothing to bring them back into use.
But nothing could be further from the truth
Jan Ambrose

The recent BBC1 series The Empty Housing
Scandal has thrown the state of the UK’s
long-term vacant properties into sharp
relief. Although there are an estimated
200,000 empty homes – including 11,000
unoccupied for more than ten years – it is
simplistic to think that these offer a quick
fix for the UK’s housing problems.
Research by the National Housing
Federation confirms that the current
shortage in England has reached
4m homes (bit.ly/NHFEng4mhomes). It is
therefore in everyone’s interests to bring
vacant homes back into use.
Such buildings can quickly fall into a
dangerous condition, with pigeons and
other vermin entering, water penetration,
as well as wet and dry rot. These factors
may have an impact on surrounding
properties: besides decreasing the value
of neighbouring homes, they can soon
become the venue for antisocial activities,
such as vandalism, drug-taking and even
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prostitution, while squatters may also
move in. Empty properties are often found
in highly desirable areas where houses
can fetch prices of more than £500,000,
and obviously their derelict state doesn’t
enhance the chances of neighbouring
homeowners who want to sell up and move
away. Houses that have been vacant for any
length of time need more than a fresh coat
of paint and a new kitchen and bathroom.
The UK’s huge housing deficit means
that people are living in totally unsuitable
accommodation, such as emergency bed
and breakfast, hopelessly overcrowded
dwellings, or, of course, swelling the ranks
of those sleeping on the streets. As far as
private landlords are concerned, too, an
empty home is an expensive headache.
Rogue tenants may have disappeared
suddenly, leaving rent unpaid and the house
damaged – and the landlord, who hasn’t
a clue where they are, is left with a vacant
property in such a disgusting state it can’t

be re-let without first spending a lot of
money to make it habitable.
Meanwhile, the local authority faces
a triple whammy: it may not even know
about the empty home until advised of
it, either by the neighbours or perhaps an
alert delivery person. Even then, it is not
a simple matter of slapping a compulsory
purchase order (CPO) on a derelict dwelling
– there is serious detective work entailed
in identifying the owner or, if they are
deceased, those who expect to inherit. This
can take years; it involves interrogating
public records such as the Land Registry
and using probate research companies.
This comprehensive search becomes
even more complex if it transpires that
there is more than one owner or beneficiary.
During this time, the council is empowered
to display a section 86 notice under the
Anti-social Behaviour, Crime and Policing
Act 2014 to secure the property against any
unauthorised entry (bit.ly/AsBCPAct14).

Having identified the owner or
beneficiary, the local authority liaises with
them to establish whether they can work
together to bring the property back up to a
habitable standard. It is only if they refuse
that the council can issue a CPO. And don’t
forget that, while a property remains empty,
no one is paying council tax: over several
years, that must be a huge amount of lost
revenue for cash-strapped local authorities.
Bearing in mind the huge odds stacked
against them, councils up and down the
country are doing a pretty good job of
making empty homes fit for use once more.
Burnley Borough Council, for instance,
offers the owners of empty homes an
interest-free loan of up to £20,000 to
enable them to bring properties back into
use, subject to certain criteria:
••the landlord must either be accredited,
or working towards accreditation, with
Burnley’s Good Landlord and Agent
Scheme, or licensed through the council’s
selective or mandatory licensing schemes
••the landlord must ensure that reoccupied
properties are managed satisfactorily
••the property must require work to bring
it up to the Decent Homes Standard
••it must have been vacant for more than
six months
••it cannot be included in a confirmed or
future clearance programme.
Meanwhile, Bolton Council reminds
owners of the risks and expense of leaving
properties empty: along with many local
authorities, it subjects owners of properties
left vacant for two years to pay a council
tax of 150 per cent. Besides offering an
empty homes loan, it uses a matchmaker
scheme to pair unoccupied properties for
sale with potential buyers on its lists who
are willing to consider them even if they
need extensive works. Owners of vacant
properties can advertise with the council
free of charge.
In the South East of England, Kent
County Council launched its No Use Empty
campaign in 2005 (no-use-empty.org.uk).
The initiative aims to improve Kent’s urban
environment by bringing empty properties
back into use as quality housing and raising
awareness of the problems they cause for
local communities if left vacant. Originally
focusing on Thanet, Dover, Shepway and

Re-using vacant properties will
not solve the UK’s appalling
housing shortage
Swale, which together had the highest
number of empty properties, the initiative
was expanded to all 12 district councils in
the county in 2008.
No Use Empty offers three forms of
financial assistance, supported by £6m
capital funding from the county council.
1. A loan scheme helps owners and
developers refurbish or convert empty
homes or redundant commercial buildings,
such as parades of shops and offices,
to provide good-quality residential
accommodation. On completion, properties
must be made available for sale or rent. The
scheme is a revolving fund – as loans are
repaid, the money is lent again to support
new schemes.
2. A partnership fund is available to help
the districts undertake enforcement action,
such as issuing CPOs. Although district
councils are empowered to deal with
rundown empty properties, they often have
neither the financial and human resources
nor the knowledge to do so.
3. A direct purchase scheme allows the
council to acquire empty properties for
redevelopment into housing.
The scheme is run by a team that
operates virtually from different locations.
In 2012, the council launched an affordable
housing loan scheme, which has a capital
fund of £2m coming jointly from its own
resources and the Homes and Community
Agency. This scheme works with Optivo
Housing Group, formerly Amicus Horizon,
which manages the refurbished properties
on behalf of the owners for a five-year
period, providing a guaranteed monthly
rental income.
The No Use Empty initiative, which has
now also been rolled out to local authorities
in the west of England, had its 15 minutes of
fame in The Empty Housing Scandal, which

showed that there are 450 unoccupied
properties in Folkestone, yet there are
1,200 people on the housing waiting list.
One such vacant property comprised a
redundant prep school that had been left
derelict for six years. An entrepreneurial
and courageous builder, used to seeing this
eyesore on his way to work, investigated the
possibility of bringing it back into use. Both
the exterior and interior were in a dreadful
state; but he saw beyond the fire and water
damage, evidence of drug taking and theft
of copper and steel.
Using loans from Folkestone & Hythe
District Council and Kent County Council,
he transformed the pair of huge Victorian
semi-detached properties into eight flats
– seven with two-bedrooms and one
single-bedroomed, allowing living space
for up to 30 people – and meaning the
local authority could reinvest the council
tax for future projects.
This is just an overview of schemes
adopted by a handful of councils in England.
There are many more local authorities doing
their utmost to ensure a home is doing the
job it is meant to do. Property Journal would
welcome stories of empty homes initiatives
from councils in Wales, Scotland and
Northern Ireland as well.
Only the overoptimistic would believe
that re-using empty homes will solve the
country’s appalling housing shortage. But it
can give those who are desperate for a roof
over their heads an affordable option.
Jan Ambrose is editor of the residential section
of RICS Property Journal jambrose@rics.org
Related competencies include:
Housing management and policy,
Housing strategy and provision,
Property finance and funding
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Maintenance

Sound tenets
for tenement
maintenance
A Scottish parliamentary working group has made three
key recommendations to improve the maintenance of the
country’s tenement properties
Hew Edgar

According to the Scottish House Condition Survey: 2017 Key Findings,
tenement properties are the most common form of occupied
dwelling in Scotland, accounting for 24 per cent of the nation’s
total housing stock. The majority are in the cities of Glasgow and
Edinburgh, but many are in a state of disrepair.
In December 2016, RICS published its policy proposal Tenement
Health Check, which looked at ways to encourage, if not oblige,
owners of units in tenements to maintain their shared parts or
scheme property – parts of a tenement that every flat owner
should already maintain – in a better condition, primarily through
the introduction of mandatory five-yearly inspections.
Parliamentary and stakeholder reaction to this proposal was very
positive. In January 2018, the Scottish parliament debated a motion
from Ben Macpherson MSP on the maintenance of tenement
communal property, which included the proposal for a cross-party
working group on the subject. That March, the Working Group
on Maintenance of Tenement Scheme Property met for the first
time. The group comprises MSPs from all parties at Holyrood, and
stakeholders and experts with an interest in the matter. The group
also agreed to produce a report by the end of the parliamentary year.
Then in May, the issue of tenement maintenance was
progressed in a Holyrood debate on a motion regarding the
inadequacy of existing legislation in dealing with the condition
of such stock in Scotland. After a vote, the parliament agreed to
review existing legislation and consider the implementation of
mandatory tenement health checks. Responding to the debate, the
housing minister committed to considering the working group’s
recommendations, reviewing legislation, and tabling new legislation
for action if required – undoubtedly good news for tenement
dwellers and the sector as a whole.
In January 2019, the working group published its interim
recommendations, which suggested a methodology for the
five-yearly inspections and explored the establishment of
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ownership associations and sink funds as a means to improve
and protect tenement buildings across Scotland. These three
recommendations cover three distinct areas, as follows.
1. The scheme property should be inspected every five years by a
qualified professional, specifically an architect or chartered building
surveyor. Inspecting professionals should have appropriate training
and experience, be regulated by a professional body, and abide by a
code of professional conduct. They would prepare a report that will
be publicly available to existing or prospective owners and tenants,
neighbours and policy-makers. This approach would ensure
high-quality checks, trust and transparency in the policy proposal.
2. Revising the Tenement Management Scheme, as described in
the Scottish Law Commission’s Report on the Law of the Tenement
Scot Law Com. No. 162 of 1998, would provide a suitable model to
establish an owners’ association as a corporate body. The informal
associations that now exist in many tenements have no legal
personality and cannot enter into contracts of any kind as a body,
so owners can be held individually liable for their actions.
3. Sinking funds should be introduced on a compulsory basis.
These will ensure regular, affordable payments contribute to a pot
that can deal with potential expenditures in future. At present,
if owners want to establish such funds it is likely that they will
need to pay to change their title deeds and require 100 per cent
agreement among other owners.
These recommendations may be adjusted slightly to take into
account the views received from the sector in the consultation;
however, they provide an excellent foundation for an improved
maintenance regime. The group will look to strengthen these
recommendations and consider new ones, to ensure the final report
will comprise robust measures that help futureproof Scotland’s
built environment.
Hew Edgar is interim head of UK policy at RICS hedgar@rics.org
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Logistics

Stand
and
deliver
Understanding the relationship
between homes and warehouses
is vital in planning to meet the
UK’s logistics needs, recent
research confirms
Amy Gilham
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North West and East of England having the
greatest current and projected online spend.
The logistics sector is metamorphosing,
providing new types of logistics to meet
the changing needs of the retail and other
sectors. This in turn requires new types of
site and location.

Ocado, the technology-led online
grocery retailer, is recording
double-digit year-on-year growth
••what: identifying the necessary ratio of
homes to logistics
••where: location planning
••how: examples of effective planning for
homes and warehouses.
The why
The logistics sector is experiencing
unprecedented change. Employment growth
in warehousing is forecast to exceed the
national average, and its productivity,
measured as gross value added, is projected
to grow by 83 per cent by 2035.
Much of the sector’s growth and
transformation is prompted by consumers’
relationship with retail. While in-store
retail will remain dominant, the growth
in online retail is leading to changes. For
example Ocado, the technology-led online
grocery retailer, is recording double-digit
year-on-year growth. Online expenditure
has particular geographical trends (see
Figure 1), with London, the South East, the

Figure 1. Online spend by region
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(key last-mile locations)
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The logistics sector is experiencing a
renaissance. The sector’s growth, which
is related to an increasing population and
changes in consumer patterns, requires
additional land and premises. However,
the sector is being overlooked in terms of
policy, from both an economic and planning
perspective. Without the necessary
support, operators in the sector – including
retailers, parcel couriers and third-party
logistics suppliers – will not be able to
position themselves in the most efficient
locations or help create the sustainable
communities that the National Planning
Policy Framework supports.
Key to this sustainability is
acknowledging and understanding logistics’
relationship with housing. As the country’s
population increases and our housing
requirement grows, there is a direct effect
on the demand for logistics and the real
estate it requires. When government,
whether national or local, plans for new
homes, it should also be considering the
demands these place on logistics.
In March, the Industrial Committee
of the British Property Federation (BPF)
published research by Turley exploring
the relationship between homes and
warehousing, What Warehousing Where?
It aimed to clarify the fundamental link
between homes and warehousing, and raise
the profile of logistics with government at
the level of the national, the subnational –
planning authorities, combined authorities
and local enterprise partnerships – and the
local. The hope is that this will stimulate
the necessary economic and planning policy
to support the logistics sector in creating
sustainable places.
The research focused on four areas:
••why: understanding the nature of modern
logistics and the demand for it

The what
To assert the connection between homes,
as a proxy for people, and warehouses,
the land component of logistics, the
relationship between the two needs to be
quantified. The current average ratio of
warehouse floorspace to homes is 6.4m2
(69 sq. ft) per home. However, this figure
is neither universal nor static.
It changes by location, from more than
9.3m2 (100 sq. ft) per home in locations
with a national logistics focus to less than
4.2m2 (45 sq. ft) in areas where the focus is
predominantly on local logistics. The ratio
also changes with time, and has risen by
1.5 per cent over the past six years,
coinciding with a rise in online retail sales.
Application of the ratio to the
government’s target of 300,000 new homes
annually in England means 1.9 million m2
(20 million sq. ft) of additional logistics
floorspace would be needed a year to serve
these homes. In providing this floorspace
across the country, a location’s current
and emerging role in the national logistics
network would need to be reflected.

SOURCE: WHAT WAREHOUSING WHERE?
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The where
The ideal site for logistics operations is
primarily determined by two factors:
••the locational requirements for different
elements of the fulfilment response
••the location of population as both a driver
of market demand and source of labour.
It is therefore not only the scale of
housing growth being planned across the
country but also its location that will
influence the logistics response and, in turn,
where it is placed.
National distribution centres typically
require locations that:
••are positioned in the centre or along the
spine of the country
••have direct access to the national
transport network
••are in close proximity to labour
••have a large power supply.
For example, Magna Park at Lutterworth
in Leicestershire, developed and managed
by Gazeley, is located in the so-called
golden triangle between the M1, M6 and
M69 and covers 220ha. Companies across
its 850,000m2 (9.1m sq. ft) of occupied
space include Asda, BT, DHL and Britvic.
Regional distribution centres are more
common among food and traditional
high-street retailers, and therefore tend to
align with established logistics networks.
For example, Logistics North at Bolton,
developed and managed by Harworth
Group, is located between the M61, M62
and M60 in Greater Manchester, lying
within a two-hour drive of 20m people and
60 per cent of the UK’s businesses. Tenants
include Amazon, Aldi and Lidl, as well as
third-party retail logistics supplier Whistl.
So-called last-mile properties, including
parcel hubs, are perhaps the most
influenced by the need to achieve a balance
between immediate proximity to the
consumer and access to both labour and
the road network. Planning for these must
consider aspects such as:
••concentration of population
••trends in online spend
••labour force characteristics
••sustainable access and transport.
For example, the white goods and
technology comparison retailer AO.com
operates 17 last-mile facilities or outbases,
each within 4.5 hours’ drive of its national
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The ability of logistics developers and
operators to find appropriate sites
can be limited by a lack of sites
suitable for development and
stock of premises

distribution centre at Crewe. Outbases are
chosen for their proximity to markets and
labour forces.
The ability of logistics developers and
operators to find appropriate sites can,
however, be limited by a lack of sites
suitable for development and stock of
premises, often as a result of the planning
system or land designations such as green
belt, which tends to be near centres of
population. This results in longer travel
distances, reducing companies’ ability to
meet customer delivery demands while
increasing costs and carbon emissions.
The how
Creating a supportive policy environment is
essential if the nation’s logistics companies
are to continue to respond to business and
consumer needs. The research identified
several examples of good practice planning,
including the following.
••Whetstone Pastures Garden Village
at Blaby, Leicestershire, aims to provide
3,500 homes and 370,000m2 (4m sq. ft) of
logistics space that will create 5,000 jobs.
••Magna Park at Harborough, also in
Leicestershire, is focusing on sustainable
communities by providing homes for the
park’s employees.
••The draft New London Plan proposes
a policy for no net loss of industrial
floorspace, which would be achieved by
an intensification and co-location of uses.
••A number of so-called logistics hotels
in Paris integrate rail-connected facilities
into metropolitan areas and are focused on
last-mile deliveries. Logistics is considered
as an infrastructure requirement for all

new homes in the city in the same way as
schools and healthcare.
Recommendations
To enable the provision of more than
1.9 million m2 (20.6 million sq. ft) of
additional warehouse floorspace a year
and support the creation of sustainable
communities, the BPF Industrial Committee
makes the following recommendations.
••National government should provide
strategic policy support, among other things
recognising the role of the logistics sector
in the UK Industrial Strategy and updating
planning practice guidance in line with this
to provide an effective steer to plan-makers
at the local level.
••Subnational government should plan
effectively for logistics provision, through
evidence-based, strategic and site-specific
plan-making for all new settlements and
town centres.
••The private sector should proactively
engage in policy consultation, public-sector
relationships and collaborative working.
Meeting these objectives would improve
developers’ ability to support the needs
of logistics operators, retailers and other
businesses, and be a central part of the
sustainable growth of the country’s
communities and economy.
Amy Gilham is head of logistics and director
of economics at Turley
amy.gilham@turley.co.uk
Related competencies include: Planning
and development management
Further information: bit.ly/TurleyW19
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Property register

Shelling
out
In 2015, David Cameron pledged that the government
would act to expose the use of anonymous overseas
shell companies to purchase UK property. But how
much progress has been made since?
David Roberts

It is four years since the meeting in Singapore where then prime
minister David Cameron made an anti-corruption speech to a
gathering of world leaders (bit.ly/Camdirtmny). Yet legislation is still
awaited to deal with what some see as the use of foreign companies
to hide the true ownership of property purchased by improper or
illegal means.
The extent to which this happens in practice is obviously
difficult to tell; overseas investment in the UK property market is
nothing new, and there may be legitimate tax or privacy reasons as
to why a corporate structure might be preferred. However, secrecy
naturally arouses suspicion, and the prevalence of offshore entities
in the so-called Panama Papers has at least ensured such concerns
have not been suppressed.
So what has happened since the speech? In March 2016, the then
Department for Business, Innovation & Skills issued a discussion
paper on the matter. Following consultation with various industry
stakeholders, the government’s formal response was published
in March 2018. The draft Registration of Overseas Entities Bill
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Some 60% of St George Wharf Tower, Vauxhall has overseas owners,
and UK legislation is trying to ensure such ownership is transparent

(bit.ly/RegOEBill18) followed that July, and it is expected this
will be debated as part of parliamentary business this year. The
government’s ability to meet its self-imposed deadline for changing
legislation by 2021 clearly depends on the bill’s passage through
Parliament. In the meantime, it is worth considering what form
any legislation might take, and whether it will bring the required
practical changes.
The bill aims to ensure that an overseas entity, defined as a
non-UK registered body with legal personality, must become a
‘registered overseas entity’ in order to hold a qualifying legal estate
in land, defined as a freehold interest or lease of seven years or
more. They must satisfy one of the following criteria to comply:
1. provide the personal details for public registration of any
beneficial owner; that is, someone who owns at least 25 per cent

of the shareholding or voting rights, or exercises some other form
of substantive control over the entity
2. provide a statement that no single person qualifies for the above
registerable beneficial owner criterion
3. confirm the UK-registered company has taken reasonable steps
to identify a registrable person or legal entity, but cannot do so
4. confirm that there is a beneficial owner or owners who are
exempt for the purposes of the legislation.
The information collected will be held in the form of a publicly
accessible register and administered by Companies House. As with
company returns, the details must be updated annually.
The bill borrows many of its provisions from the Persons with
Significant Control (PSC) Register (bit.ly/UKPSCreg), set up in 2016
by the government and requiring UK entities to provide details
of the true beneficial owners of UK property. The Land Registry
currently records approximately 100,000 properties under foreign
ownership, around 87 per cent of which are owned by non-UK
registered entities that do not disclose the true beneficial owners.
It is estimated the value of these could be several billion pounds.
Assuming the bill becomes law, any overseas entity wishing to
purchase UK property that does not fall within the exemptions
stated will be required to provide details of the ultimate beneficial
owner to Companies House, which will then provide them with
a unique identification number. That entity will in turn need to
provide this number to the Land Registry when applying to register
property in its name, and will be prevented from registering its
interest without it.
Overseas entities already registered as proprietors will have
an 18-month grace period in which they can either transfer their
interest or obtain an ID number. Failure to do so will mean a
restriction is placed on the title register requiring such a number
to be provided before the property may be transferred or otherwise
administered. The bill also proposes criminal sanctions, including
imprisonment, for non-compliance.
The register is important because, as a much-coveted place for
foreign investment, the UK is arguably more exposed than most
countries to illegitimate financial activity, and to the use of overseas
shell companies to disguise this. In theory, the transparency
provided by the register should encourage compliance with
international law and improve the accuracy of information. When
it is alleged that illegal activities may have taken place, enforcement
agencies will then be better placed to conduct investigations, given
the accessibility of information.
All the same, concerns about the register’s introduction will
likely come from investors themselves, who value the ability to
conduct business legally but discreetly. Much of the information
that the register aims to make public can already be accessed by law
enforcement agencies following proper legal processes, where it is
suspected that opaque and complex structures are being used to
disguise criminality. To that end, it is arguable that the introduction
of a public register creates an additional and unnecessary layer of
regulation that will inevitably discourage investment.
It is notable that, in its current form, the bill only requires an
overseas entity to prove it has taken reasonable steps in ascertaining

The draft Registration of
Overseas Entities Bill aims to
ensure that an overseas entity
must become registered to hold
a qualifying legal estate in land

whether it can provide the precise information about the required
level of beneficial control. Given the structural complexity of some
of the vehicles used in global financial planning, this requirement
may act as an easily achievable standard for those who wish to
remain anonymous. Although the 25 per cent rule suggests that
entities may find it difficult to plead frustration, the same threshold
dictates that not all overseas bodies will be covered by the changes.
Additionally, the provisions on exempt persons are at present
drafted broadly, and while the actual circumstances in which these
exemptions apply are likely to be limited, the draft legislation gives
no indication of the criteria that will need to be fulfilled.
Criticisms of the current PSC Register, particularly in relation to
its lack of regulation, ought to be heeded before any bill becomes
law. Although the overseas register will be available for public
inspection, Companies House will only collate the information
rather than verify its accuracy. To the extent that reliance is placed
on information given in good faith, the register is vulnerable to
discrepancies and, in the worst cases, abuse. The bill’s criminal
sanctions for non-compliance contained may act as a deterrent,
although the expectation is that these will be reserved for the most
serious cases. Initial findings of inaccuracy in the register will
probably be dealt with under the 14-day notice procedure requiring
remedial action by the entity in question – but this action is
unlikely to deter those seeking to circumvent the law.
The final form that the bill takes, and the impact it will have
once law, are awaited with interest. Whether public registers will
eventually become an internationally required standard will depend
to a large extent on the government’s commitment to encourage
the Crown dependencies and British Overseas Territories to follow
suit, given that their tax and company laws have historically been
a matter of moral debate. Whatever the developments in this area,
there is little doubt that we are moving towards transparency rather
than privacy.
David Roberts is an associate in the real-estate team at Russell-Cooke
david.roberts@russell-cooke.co.uk
Related competencies include: Legal/regulatory compliance
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The sharing
economy
In challenging times it is not just austerity that’s influencing
public-sector asset management – collaboration and
technology are prompting new approaches as well
Neil Webster

Changes in public-sector asset management
over the past decade have been thought by
many to be a straightforward response to
austerity. This may in part be true, but there
is also a range of initiatives responding to
service need or to shifting priorities, or
seeking efficiency measures more generally.
Collaboration has been the key word
for public organisations in this time.
Examples include local government’s work
with central agencies, as seen for instance
in Public Health England’s (PHE’s) office
consolidation; other health bodies such as
NHS Property Services and major trusts
looking to dispose of surplus assets for
housing sites; multi-agency working in
or beyond the One Public Estate (OPE)
programme; or simply local authorities
collaborating to share service provision.
The main programmes for health
property are the 44 sustainability and
transformation partnerships (STPs) across
the country. While these focus on services,
estates form one of three workstreams for
these organisations, along with digital and
workforce. Each STP has a local flavour,
with some even led by senior management
from local government (bit.ly/STP44). The
latest Government Estate Strategy commits
to even closer working between national
government and the private sector and
local government, including engaging with
councils earlier when departments plan
property sales (bit.ly/EstateStrat18).
On top of these is the national OPE
programme, run by the Cabinet Office
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and the Local Government Association.
Authorities bid for money to support the
three key objectives of creating economic
growth, ensuring more integrated,
customer-focused services, and making
operations more efficient, using capital
receipts from disposal of surplus or
underused property and reduced running
costs. The programme claims that by
2019/20, it will have generated 44,000 jobs,
releasing land for 25,000 homes, raising
£615m in capital receipts from sales and
cutting running costs by £158m.
Recent awards by the Association of
Chief Estates Surveyors and Property
Managers in the Public Sector (ACES) have
acknowledged achievements in collaborative
asset management. Since the development
of its new Parkside building, for instance,
Melton Borough Council now hosts 16
separate organisations providing services
to customers from the site. The ACES
Excellence award recognised the project for
‘achieving an exemplary outcome to provide
a multi-service local facility’.
PHE also won the same ACES award
in 2016 through its office rationalisation,
which has enabled Essex, Lancashire and
Worcestershire County Councils, as well
as Fareham Borough Council, Liverpool
City Council, South Hams District Council
and the City of York Council to provide
co-location opportunities for PHE and save
more than £1m. Other similar partnerships
are set to be announced soon as this
model’s effectiveness becomes understood.

The 2017 RICS insight paper Shared
property services in the public sector: a future
of collaboration? concludes that ‘shared
services are already widespread and we are
likely to see many more develop over time’
(rics.org/sharedpropertyservices). Even so, the
paper shows that the market is evolving,
with some of the examples having grown
and others shrunk.
One of the key factors in a successful
shared service or private-sector outsourcing
is robust, intelligent client and contract
management. The contract does not run
itself, and the best have strong governance
arrangements and clearly defined roles for
the client body and supplier. Alongside this,
there should still be a strong partnership
working ethos, with common objectives.
As we need to continue to respond to
change, there is an increasingly central
role for data and digital platforms to play
in asset management. Technical skills
in property, housing and regeneration
are important, but in an age of big data,
surveyors in the public sector need to
be able to work beyond the traditional
boundaries of geography and governance.
Collaboration plus quality data plus digital
tools equals even greater value.
Neil Webster is a director of Cyclo
Consulting and business manager for ACES
cycloconsulting@gmail.com aces.org.uk
Related competencies include:
Asset management
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Secret commissions

A faithless
servant
Cases on both sides of the Atlantic reveal a hazy
world of secret commissions in art transactions
Azmina Jasani

I first wrote about dealers taking secret commissions in art
transactions two years ago (see Property Journal March/April 2017
pp.50–52). Less than a year later, a New York state court held
that Lisa Jacobs, a fine art dealer and private curator, breached the
fiduciary duties she owed to a seller of an artwork entitled Future
Sciences Versus the Man by Jean-Michel Basquiat by pocketing a
secret profit (bit.ly/FutScivMan).
In or around late 2011, Jacobs had brokered the sale on behalf of
Michael Schulhof, who was acting as an executor of his mother’s
estate. Previously, Jacobs had worked as a curator and adviser for
the art collection owned by the deceased Mrs Schulhof. On 25
October, Jacobs and the seller entered into an arrangement – the
October Agreement – to sell the work for a minimum purchase
price of $6m. On completion of the sale, Jacobs was entitled to
receive a $50,000 fee.
The agreement clearly stipulated that Jacobs:
••was not to accept any fee from the purchaser, in cash or in kind
••was to contact the seller before making an approach to any
prospective purchaser
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••would not present or seek purchase offers below $6m without
written confirmation of a lower price.
Jacobs swiftly found a buyer for the work, who was also a dealer,
and reached an agreement for its sale at $6.5m. Soon after, Jacobs
informed the seller that she had found a buyer prepared to pay
$5.5m and she had a firm deal. Jacobs also told the seller that she
would have to buy the work from Schulhof to maintain anonymity,
which was important to the buyer, and then sell it on to them.
Relying on Jacobs’s representations, Schulhof agreed to sell to her
for $5.45m, taking into account the $50,000 fee. Jacobs in turn sold
the work to the buyer for $6.5m, making a $1.05m profit.
A year later, the seller discovered the price for which Jacobs had
sold the work and in 2013, sued her for breach of fiduciary duty,
fraud, breach of contract, restitution and unjust enrichment. During
the following years, the seller unearthed more information and
moved for summary judgment. Finding no issues of fact that would
be liable to a judicial trial, the court ruled in favour of the seller.
It held that the record clearly established that Jacobs made
a series of misrepresentations to the seller: the long-standing
relationship between Jacobs and Mrs Schulhof combined with the
October Agreement meant that the broker owed a fiduciary duty
to Mr Schulhof as executor of his mother’s estate. It concluded
that ‘Jacobs, as a faithless servant, must account to [the seller] for
the $1m of secret profits for the sale of the work’, and ‘forfeit the
$50,000 in compensation earned for the sale of the work’. Jacobs
unsuccessfully appealed the trial court’s decision. The Appellate
Division affirmed the lower court’s decision in all respects,
confirming that Jacobs’s actions were those of a ‘faithless servant’.
Unfortunately, the facts and outcome of this case are not unique.
There is ample litigation on both sides of the Atlantic pertaining to
secret commissions collected by agents who, when found out, are
held liable. As this case shows, the risk is not simply the liability to
account for the secret commission. A finding of fraud can seriously
prejudice the agent’s reputation. Another risk is that the agent
must forfeit their fee.

In the English case of Accidia Foundation v Simon C Dickinson
EWHC 3058 (Ch) (bit.ly/EWHC3058Ch), the High Court held that
although Dickinson’s art dealership was not entitled to retain
the undisclosed commission as agent for Accidia on the sale of a
drawing attributed to Leonardo da Vinci, it was entitled to keep its
compensation. The court dismissed the accusation of fraud aimed
at Dickinson by Accidia, and awarded the former compensation for
its services in relation to the sale.
By contrast, in Imageview Management v Kelvin Jack EWCA
Civ 63 (bit.ly/EWCACiv63), the Court of Appeal held that the
former, as agent to footballer Kelvin Jack, had acted dishonestly
by taking a secret commission and was thus not entitled to any
compensation for his services. The court opined that: ‘The law
imposes high standards on agents. Footballers’ agents are not
exempt from these. An agent’s personal interests come entirely
second to the interest of their client. ... You must not allow your
own interest to get in the way without telling him. An undisclosed
but realistic possibility of a conflict of interest is a breach of your
duty of good faith to your client.’ The court further held that: ‘The
complete remedy is disclosure, and if an agent wishes to receive

There is ample litigation
pertaining to secret commissions
collected by agents who, when
found out, are held liable

any kind of remuneration from the other side and test whether it is
honest or not, they have simply to disclose the matter to their own
employer and rest on the consequences of that.’
Jacobs may have been advised that, if she bought the work to
resell it, she would act as principal in the sale and, accordingly, she
would no longer owe a fiduciary duty to the seller. Although it is
true that a dealer who buys then resells an artwork is less likely
to owe a fiduciary duty to the seller, their relationship history,
the dealer’s representations to the seller before the sale and the
circumstances surrounding the transactions cannot be ignored.
If the parties to an agency relationship intend to alter the
terms, for example, by turning a dealer–agent into a dealer–buyer
on an arm’s-length basis, then the new arrangement should be
recorded unambiguously. It should clearly state that this should
replace the previous agency relationship, and the new arrangement
between dealer and seller should not be brought about by
misrepresentations by either side.
The fundamental principles of agency law are similar in the
UK and USA and the agent owes similar fiduciary duties to the
principal on both sides of the pond, including, but not limited to,
loyalty and transparency. If Schulhof v Jacobs were tried in an English
court, the outcome would likely be the same.
Determining the existence of an agency relationship and whether
the agent has breached their fiduciary obligations to their principal
are fact-intensive enquiries, and as such the many cases on agency
law in the USA and UK yield different outcomes. There is no
formula to determine whether an agency relationship exists, but
the main ingredients include analysing the parties’ relationship,
reviewing any written or oral agreements that have been made
between them, and examining their actual conduct throughout the
course of their dealings.
Azmina Jasani is senior associate, Art & Cultural Property Law Group,
writing on behalf of Constantine Cannon LLP
ajasani@constantinecannon.co.uk
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Can’t pay,
won’t pay?
Landlords must be sure leases are correctly drafted to
enable action against tenants who are not paying their rent
Jane Rees

In a challenging environment for landlords, it is vital
they are aware of the options available to them should
they face a non-paying tenant. When a lease is being
drafted, it is important for landlords to discuss with
their solicitor the covenants relating to non-paying
tenants, which may ease the situation for the landlord
should they need to take action in the future.
For example, a landlord will want to ensure that the
lease contains covenants enabling them to:
••forfeit the lease should the tenant breach the terms
••claim interest from the tenant with regard to any
sums due
••claim costs from the tenant when enforcing breaches.
Moreover, at the commencement, the landlord may
want to consider a rent deposit deed (RDD). Although
there are no set rules as to the value of deposits, the
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amount will often equate to between three and six
months’ rent. It remains the tenant’s property, but the
landlord takes a fixed legal charge over it to secure the
deposit, giving them priority over other creditors.
Creating a charge over a deposit was previously
problematic because, where the tenant was a company,
the charge needed to be registered at Companies
House. However, that ceased to be the case from April
2013 when section 859A (6)(a) of the Companies Act
2006 came into force as part of the Companies Act
2006 (Amendment of Part 25) Regulations 2013, which
provides that a charge in favour of a landlord on a cash
deposit given as a security in connection with the lease
does not need to be registered.
While an RDD can provide reassurance for a landlord,
many tenants will not be able to pay this amount

upfront. So if an RDD is not in place, what can a
landlord do if a tenant fails to pay rent?
In the first instance, they may contact the tenant
to clarify the situation and discuss how it might
be resolved, especially where the tenant has a good
payment history. Contact ought to be made promptly;
indeed, if the landlord does nothing, the situation is
only likely to get worse, increasing their exposure.
Flexible rent payments have become fairly common
in such situations, with tenants for instance paying
monthly rather than quarterly, or seeking a temporary
reduction in rent to help their business through a
difficult time. Some landlords see this as the only
way to avoid a tenant’s business failing.
However, if the parties agree to vary the payment
terms of the lease in such a way, it is crucial that this
is properly documented to avoid problems later. The
landlord will want to ensure that any arrangement
is personal to that particular tenant, temporary, and
something they themselves can revoke at will. Failure
to document an agreement properly may result in
the lease being varied by conduct, in which case the
landlord will not be able to turn back the clock, and
the benefit of the variation will pass to any assignee.
There is also a risk of the variation being incorporated
into any renewal of the lease.
But suppose the tenant refuses to engage with
the landlord and simply will not pay? In these
circumstances, there are several ways in which the
landlord can enforce the lease.
Forfeiture by peaceable re-entry
Such forfeiture occurs when the landlord physically
re-enters the premises and takes back possession,
bringing the lease to an end. There is no statutory
right for a landlord to do this, so it is vital that the
lease contains a forfeiture clause enabling this course
of action when the tenant breaches the covenants.
Moreover, it is essential that the right to forfeit has
arisen and not been waived by the landlord.
The most common breach leading to forfeiture is
failure to pay rent: in such circumstances, the landlord
must decide whether to allow the lease to continue
or forfeit. If the latter, it is imperative that the right
to forfeit is not waived. This is a crucial point for
landlords to consider, as merely requesting or accepting
any payment of rent can waive the right, because those
actions accord with the lease continuing.
Moreover, even if the parties agree that requesting or
accepting payment of rent will not waive the right to
forfeit, by doing either of those things the landlord is
acting consistently with the continued existence of the
lease and, as such, the right to forfeit will be waived.
If this happens, the landlord will have to wait for it

Failure to document an
agreement properly may result in
the lease being varied by conduct

to arise again, which would usually be when the next
quarter’s rent falls into arrears.
It is of course important for the landlord to consider
carefully whether forfeiture is the right route to take by
comparing the benefits against the potential drawbacks.
For instance, will they be able to find a new tenant?
And will the forfeiture release any guarantors?
The process of forfeiture can be fairly
straightforward. Usually, bailiffs are instructed to attend
the premises with a locksmith. Once an inventory
of goods has been taken, the locks are changed and a
notice is placed prominently on the premises stating
that re-entry and forfeiture has taken place. At this
stage, the lease will come to an end.
The tenant then has the option of doing nothing, in
which case the landlord can find another tenant and
pursue the defaulting tenant for payment, or applying
to the county court for relief from forfeiture. It is
important to note that if the tenant pays all sums due
to the landlord, relief from forfeiture will normally
be granted, in which case the tenant can re-enter the
premises and proceed to trade as normal.
Landlords tend to believe that tenants only have
six months from the date of forfeiture to make an
application for relief, but the case of Pineport Limited v
Grangeglen Limited [2016] EWHC 1318 (Ch.) is a stark
reminder that there is no such deadline.
In this case, the landlord peaceably re-entered in
April 2014. In June 2015 – that is, 14 months later –
the tenant sought relief and the court had to decide
whether the delay meant that they were not entitled to
it. The court confirmed that its discretion to grant relief
is broad; although delay may be the decisive factor, it
considered other circumstances, including whether
the landlord could show that it would be prejudiced by
granting relief. In all the circumstances, the court found
that it was just and equitable to grant relief provided
the tenant paid all sums due to the landlord.
While it is important to consider the fact that the
landlord had not re-let the premises, this decision
certainly demonstrates the court’s approach when
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deciding whether or not to grant relief from forfeiture
for non-payment of rent.
Commercial rent arrears recovery
Commercial rent arrears recovery (CRAR) became
an option on 6 April 2014 under the Tribunals and
Enforcement Act 2007 and the Taking Control of
Goods Regulations 2013. It allows a landlord to instruct
an enforcement agent to take control of a tenant’s
goods after seven days’ notice, and then sell those
goods to recover a value equivalent to the rent arrears,
although not including service charges and insurance.
Using CRAR will waive the right to forfeit and, once
goods are taken, seven clear days must pass before they
can be sold.
Although this method of enforcement does not
appear to be as popular as forfeiture, it is a very useful
one for the landlord to consider where the tenant has
assets that can be seized.
Money claim
If a landlord does not want to bring the lease to an
end via forfeiture or use CRAR, the landlord can
instead sue the tenant for the sums due in the county
court. A letter before claim ought to be sent to the
tenant setting out the basis on which the claim will
be issued along with a summary of the facts, what the
claimant wants from the defendant and how the debt
is calculated. Of course, a landlord will rely on the
provisions in the lease for this purpose.
If the landlord does not receive a satisfactory
response from the tenant, they can commence court
proceedings. Assuming that the arrears are less than
£10,000 it is likely that the claim, if defended, will
be allocated to the small claims track. While costs are
not normally recoverable this way, most leases include
a clause stating that the tenant will be liable for the
landlord’s costs when enforcing a breach.
Subject to any specific enactment, including the Civil
Procedure Rules (CPR), costs are always at the discretion
of the court under section 51 of the Senior Courts Act
1981. Moreover, CPR 27 provides that the court can only
award costs in very limited circumstances when on the
small claims track, and the terms of a lease do not form
the basis of one of the exceptions.
However, in the case of Robert Shaw v Nine Regions
Limited [2009] EWHC 3553 (QB), Justice Roderick
Evans held that the landlord’s contractual entitlement
to costs trumped CPR 27, although it should be
noted that this judgment was very brief and gave no
explanation for the ruling.
The question of whether the county court has the
power to order a tenant to pay costs to the landlord
under the terms of the lease where the case was
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It is of course important for the
landlord to consider carefully
whether forfeiture is the right
route to take

allocated to the small claims track was finally resolved
by the Court of Appeal in the case of Chaplair v Kumari
[2015] EWCA Civ. 798. Although the judgment again
did not clearly explain how the court was able to
disregard rule 27, it provided certainty – which is, of
course, good news for landlords. The Court of Appeal
held in favour of the landlord, and the small claims
track did not limit the costs awarded to the landlord.
Note that, in cases concerning more than £10,000
of arrears, there is unlikely to be much of an issue with
regard to costs because such claims, if defended, would
be allocated to either the fast track – up to £25,000
– or multi-track – for more than £25,000 – of the
county court, on which the winning party generally
obtains a cost order against the losing party.
Finally, it is important for landlords to consider the
possibility of entering into an authorised guarantee
agreement (AGA) when a lease created on or after
1 January 1996 is being assigned. An AGA places an
obligation on the original tenant to guarantee the
performance of the new tenant, that is the assignee.
If the latter breaches any covenant, including paying
rent, the AGA will allow the landlord to pursue the
original tenant. It also enables the landlord to insist
that the original tenant take up a new lease on the
terms of its current one if the assignee defaults and
the existing lease is disclaimed.
It is crucial for landlords to obtain legal advice when
entering into a commercial lease, as failure to include
certain clauses such as a forfeiture clause could have
dire consequences. Moreover, when assigning a lease,
it is likewise recommended that a landlord always takes
advice to keep their position as protected as possible.
Jane Rees is an associate at Berry Smith LLP
jrees@berrysmith.com
Related competencies include: Landlord and
tenant, Leasing and letting
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‘The allegation is that
the nuisance lies in the
prospectively dangerous
nature of combustible
cladding’
Guy Fetherstonhaugh
Falcon Chambers

On 14 June 2017, a fire engulfed Grenfell
Tower in Kensington, the rapid spread
enabled by combustible cladding panels on
the exterior of the building. Such cladding
is still applied to many other tower blocks,
causing a degree of apprehension not merely
among their occupants but also those of
neighbouring blocks.
The view has since been expressed
that the presence of such cladding may
give rise to a cause of action in nuisance
by the owner of a neighbouring property,
irrespective of whether any actual physical
damage to the neighbouring land is caused.
In this article, I give my reasons why I think
that view is misplaced.
The law of nuisance was recently
reviewed by the Court of Appeal in the
Japanese knotweed case Network Rail
Infrastructure Ltd v Williams [2018] 3 WLR
1105. It was common ground there that,
in order for a use of a property to be a
nuisance to another, there did not have to
be a physical emanation from that property,
or any actual damage to the other. It
sufficed if there were an interference with
the amenity of the neighbouring land.
Xxxxx/Xxxxx2019
2019
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Network Rail does not come close,
in terms of its facts, to the case with
which this article is concerned, where
the allegation is that the nuisance lies in
the prospectively dangerous nature of
combustible cladding. In such a case, it is
not possible to say that there has been any
encroachment on a neighbouring property
that carries with it the likelihood of future
damage or a diminution in the utility and
amenity of neighbouring properties’ owners.
But there is some recent legal learning on
this topic, which sheds further light on it.
In Birmingham Development Company Ltd v
Tyler [2008] EWCA Civ 859, the claimant
alleged that a wall on the defendant’s
property was dangerous, and sought an
injunction requiring the defendant to take
steps to remedy the nuisance.
Among the authorities analysed by the
Court of Appeal, with obvious ramifications
for our case, was R v Lister (1856) 169
ER 979. In that case, the defendants
warehoused excessive quantities of a
dangerous explosive fluid, and in the event
of a fire there would have been disastrous
consequences for the neighbourhood. The

defendants were convicted of causing a
public nuisance, because the substance was
of such a nature and stored in such large
quantities and local circumstances as to
endanger life and property.
Against the background of Lister and
other cases, the court in Birmingham
Development accepted that an honest,
perhaps reasonable, fear of danger is not
enough; what is required for a nuisance is
proof the property is actually dangerous.
So, a contrast must be drawn between
a threat that might at any moment
materialise, such as a leaning wall on the
point of collapse, and a risk that, given a
fateful combination of circumstances and
the addition of other causative agents, such
as fire, a danger might then arise.
Accordingly, the owners of a building
near to another with combustible cladding
need to do far more than simply point to
the presence of the panels; they would
have to show that the building is actually
dangerous to them.
Given the steps that have been taken
since the Grenfell Tower tragedy to
institute fire patrols and other protective
measures, I would have thought that it
would require an extreme combination of
circumstances for any potential claimant
to be able to point to such actual danger.
In all those circumstances, while I agree
that actual physical damage to neighbouring
land is not a necessary constituent of a
claim in nuisance, I do not agree that the
presence of combustible cladding may of
itself give rise to a cause of action.
Guy Fetherstonhaugh is the joint head of
Falcon Chambers
fetherstonhaugh@falcon-chambers.com
Related competencies include:
Legal/regulatory compliance.
Further information: For a full version of
this piece, see rics.org/firesafety.
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‘If asked to advise a landlord
or its managing agents,
building surveyors must
check with care the terms
of the lease’
Vivien King
Malcolm Hollis

‘Service charges’ – the words so often
equate, sorry to say, to arguments and
disputes in the landlord and tenant field.
Thank heavens, say building surveyors, that
the arena is one for management surveyors
and not for us. But is that so? And can
building surveyors afford to ignore the new
RICS Service charges in commercial property
professional statement?
Although this document is a first edition
professional statement, as of 1 April 2019 it
supersedes three former editions published
as codes of practice; applies throughout the
UK; and contains mandatory requirements
for all RICS members acting in the service
charge field (rics.org/servicechargesps).
The lease provisions should, of
course, always be read with care. The
professional statement does not override
these provisions but should be read in
conjunction with them.
The services to be provided by a landlord
and for which it can charge its tenants are
set out in the service charge provisions in
the relevant lease. Words such as ‘repair’,
‘maintain’, ‘amend’ and ‘renew’ appear often,
and the principles applied to a tenant’s

covenant to repair – in which the same
words are so commonly used – will be
applied in this context too. Judgments in
service charge cases will ring very loud bells
with the many building surveyors working
in the field of dilapidations.
Take for instance the Hon. Mr Justice
Blackburne’s judgment in the service
charge case Fluor Daniel v Shortland
Investments [2001] EWHC 705 (Ch).
Before implementing works pursuant to
service charge provisions it presupposes
that ‘the item in question suffers from
some defect (i.e. some physical damage
or deterioration or, in the case of plant,
some malfunctioning) such that repair,
amendment or renewal is reasonably
necessary’, the judge said.
Furthermore, he stated, ‘the condition
of the item in question must be such as to
be no longer reasonably acceptable, having
regard to the age, character and locality
of the premises, to a reasonably minded
office tenant of the kind likely to take a
lease of the building. Whether, once those
conditions are established, the item must
be repaired or renewed is a question of fact

and degree having regard to the nature and
extent of the defect and, not least, to the
costs likely to be involved.’
Sound familiar? Of course it does. It
reflects judgments in numerous dilapidation
cases and, as with covenants to repair,
the precise wording of the service charge
provisions will vary from lease to lease.
Sadly, many disputes highlight that
the varying wording is misunderstood,
misinterpreted or, worse, ignored. Those
seeking to recover the costs of works that
the landlord wishes done will often make
assumptions as to what the provisions say.
No longer. The first mandatory
requirement of the new professional
statement is: ‘All expenditure that the
owner and manager seek to recover must be
in accordance with the terms of the lease.’
If asked to advise a landlord or its managing
agents, building surveyors must check with
care the terms of the lease in question.
Although the remaining mandatory
requirements are clearly addressed to
management surveyors – covering, for
instance, the provision of an explanatory
commentary to accompany budgets,
preparation of accurate and timely accounts
and keeping service charge monies
in separate bank accounts – building
surveyors should be aware of them. The
mandatory requirements are underpinned
by core principles, which cover, for instance,
allocation, as well as a demonstrably fair
and reasonable apportionment of the
service charge between the tenants.
The financial level of service charges has
often come as a nasty shock to tenants; that
should no longer be the case. Timely and
regular communication and consultation
with the tenants should ensure that they
understand what will be provided and at
what cost. Also, improvement costs above
those of normal maintenance, repair or
replacement should not be included.
So, should building surveyors ignore this
professional statement? Certainly not.
Vivien King is a consultant to Malcolm Hollis
vivien.king@malcolmhollis.com
Related competencies include: Landlord
and tenant, Property management
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Verbal agreements
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Oral
examination
Under what circumstances can a verbal arrangement be
legally binding?
Milton Silverman

A 2018 court case, ACLBDD Holdings Ltd
& Ors v Staechelin & Ors [2018] EWHC 44
(Ch), concerned Simon and Michaela de
Pury’s claim against Swiss trustees for a
commission of $10m on the sale of a $210m
Gauguin painting, and certainly raised a
few eyebrows. This sale took place after
a series of meetings between art dealer
and auctioneer de Pury, and the director
of collection and acquisitions for Qatar’s
museums, Guy Bennett.
The painting in question was Nafea faa
ipoipo (When will you marry?), a Gauguin
painting of two young Tahitian women.
In 2012 de Pury approached his old
schoolfriend Ruedi Staechelin, a retired
Sotheby’s executive from Switzerland, to
gauge whether the Staechelin family trust
was interested in selling the work. He was
told that Staechelin would not accept less
than $250m for it, according to an article in
the Daily Telegraph (bit.ly/GauginDP).
Negotiations temporarily stalled, but they
resumed in 2014 and the sale went through.
However, the commission of $10m, which
de Pury claimed Staechelin had verbally
agreed to pay de Pury, never materialised.
Staechelin claimed de Pury was dishonest:
John Wardell QC, Staechelin’s lawyer, said
there had been a clear breach of fiduciary
duty and all commission had been forfeited
if any right ever existed.
Jonathan Cohen QC, de Pury’s lawyer,
said that although the offer of $10m was
never formalised, that is standard practice
in the higher reaches of the art world, which

continues to operate in a gentlemanly
manner based on mutual trust.
Although nothing was put in writing,
de Pury’s allegation was found by a High
Court judge to be enforceable. Court claims
alleging binding oral agreements are not
restricted to the art world, but an unwritten
record in whatever context does make life
immeasurably more difficult. The judgment
(bit.ly/dePury2018) provides a superb lesson
on why it is worthwhile drawing up a
comprehensive contract.
No one came out of the case smelling of
roses. As the judge said, ‘I did not find the
evidence of Mr de Pury, Mrs de Pury or Mr
Staechelin to be wholly reliable.’ However,
after a rigorous 22 pages of analysis, he
decided that ‘on 26 June 2014, Mr de Pury
agreed with Mr Staechelin and Mr Paisner,
another trustee, that if the painting were
sold for $210m, Mr de Pury would be paid
a commission of $10m.’
There are many different circumstances
and considerations that must be assessed by
a judge to decide whether oral discussions
amount to a binding contract in English
law. The locations for such deliberations
also seem to play an important part in the
judge’s findings, as is demonstrated by
another high-profile case.
In July 2017, investment banker Jeffrey
Blue had his day in the High Court against
Mike Ashley, the owner of Sports Direct.
Blue claimed that he and Ashley had a
conversation in the Horse and Groom
pub in Great Portland Street, near the

Sports Direct Oxford Street store in central
London. He said that Ashley had promised
him £15m if he could get the share price
for Sports Direct to double to £8 per share,
which it did just over a year later.
Again, the High Court judge trawled
through the evidence provided by the
witnesses for both sides before giving an
excellent summary of cases concerning
alleged oral agreements.
‘Generally speaking,’ he said, ‘it is
possible under English law to make a
contract without any formality, simply by
word of mouth. Of course, the absence of a
written record may make the existence and
terms of a contract harder to prove.
‘Furthermore, because the value of a
written record is understood by anyone
with business experience, its absence may
– depending on the circumstances – tend
to suggest that no contract was in fact
concluded. But these are matters of proof:
they are not legal requirements. The basic
requirements of a contract are that:
••the parties have reached an agreement
••the agreement is intended to be
legally binding
••the agreement is supported by
consideration (i.e. some form of value)
••the agreement is sufficiently certain
and complete to be enforceable.’
In this case, the judge looked at the
context of the discussions. He said: ‘No
reasonable person present would have
thought that the offer was intended to
create a contract. They all thought it was
a joke. The fact that Mr Blue has since
convinced himself that the offer was a
serious one and that a legally binding
agreement was made shows only that the
human capacity for wishful thinking knows
few bounds.’ Perhaps the difference was
that de Pury and Staechelin never met in a
pub. In that case, the judge was very clear
that there was indeed a legally binding deal
for $10m.
The lesson is clear. If you are going
to enter into an oral agreement for a
substantial sum of money, make sure you
do so at a fitting venue – some might say
not a pub.
Milton Silverman is a partner at Streathers
Solicitors mcsilverman@streathers.co.uk
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Space usage

Smarter
spaces
Traditional commercial thinking needs to make
way for demand in flexible, mixed-use real estate

Markus Klempa

Like other sectors, real estate must move with the times to keep up
with demand. While recent headlines speak of the death of the high
street, the narrative is much more nuanced than that. Dr Lee Elliott
at Knight Frank, for instance, comments: ‘Shorter business planning
horizons, together with the emergence of new, more agile corporate
structures, have driven demand for flexible space, which enables
companies to react to change quickly.’
Major brands are stepping up to the plate and organising events
such as Staples’ Happiness Pop-Up Experience; this showcased
methods for promoting workplace happiness, with a supporting
webpage where products could be purchased, and was earlier this
year able to make use of temporary retail space thanks to the
creative legal structure of a flexible lease. Another prime example
is Coal Drops Yard (see photo, right), the new mixed-use scheme
in King’s Cross that provides a variety of long and more flexible
leases, allowing it to regenerate itself multiple times a year and
host a range of operations – retail, pop-ups, live events, offices,
experiential stores and cafés – under one roof.
With the surge of online shopping and booming digital markets,
brands are diversifying their investments, with digital and
wholesale as well as retail offers. Physical stores are now spaces to
raise brand awareness and improve customer engagement rather
than simply generate sales. Some retailers have found their website
just as important as, if not more important than, their high-street
shop. Without the burden of rent payment dates looming, retailers
are able to invest time and money into making their spaces more
personalised and experiential to provide the feel-good factor
customers crave. Happy customers mean happy employees, happy
employees mean happy employers, and happy employers mean
happy landlords.
This revolution is not just happening in retail. With the rise of
flexible working policies, companies are also reducing their office
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space and promoting efficiency to reduce overheads. The European
Medicines Agency, for example, has recently approached multiple
potential occupiers, including WeWork, to offload its burdensome
lease in Canary Wharf. This could be an option for other struggling
landlords, which could lease out spaces to multi-use occupiers such
as WeWork that in turn sublet the space.
British Land, along with competitors including CBRE, the Crown
Estate, Legal & General and the Office Group, has joined WeWork
in moving into flexible office space. The flexible leases that British
Land offers include services such as cleaning and wi-fi, as well as
the option to leave any time on a month’s or three months’ notice.
Essentially, occupiers want more flexibility in the way they use
their premises. For example, a major arts and crafts retailer now
runs workshop events in store, helping increase revenues by more
than seven per cent. However, traditional landlords believe that
short leases lower the value of a building. Most lease structures are
not yet able to cater for creative, innovative spaces, and landlords
are therefore often slow or even reluctant to adapt. Those that don’t
keep up could get left behind if these innovative spaces eventually
become the norm.
The snowballing trend for smart spaces is likely to help to
regenerate and reinvigorate the marketplace. Not only will this
maximise underused space, it will also lead to increased footfall
and generate more vibrant environments in which to work, shop
and even rest. The mixture of flexible leases may also allow
entrepreneurs, small businesses and large retailers, which often
compete for space, to co-exist with minimal conflict.
Standard commercial leases usually constrain use to one or
two classes and require a landlord’s consent for any change
to this. Landlords need not be reasonable when refusing such
consent, so the law favours those of them who are reluctant to
change. Many lease negotiations will also require the consent of

Coal Drops Yard in central London is a prime example of contemporary
mixed-use developments, offering food, drink and experience-based
shops along with pop-ups and flexible workspaces

a superior landlord, a lender or both, which is old-fashioned and
time-consuming. The same may apply where landlord’s consent is
required to make alterations to the premises.
These leases need to be flexible enough to cater for more creative
retailers. Perhaps an all-in-one package of managed, personalised
space will become more popular once the market begins to catch
on, providing a balance between a leased space and a serviced office
with fewer upfront costs.
To allow retailers to use their space more flexibly, landlords
might need to offer shorter, more accommodating leases, perhaps
with break options and provisions for personalisation in fit-outs.
In a volatile political climate, businesses are not keen on long-term
commitments as they want to be able to move quickly.
In addition, the new International Financial Reporting Standards
on accounting will bring all leases on to a company’s balance
sheet, increasing assets and in turn liabilities, particularly for large
retailers. Shorter-term commitments with or even without security
of tenure and break options may be the way to go.

Tenants should, however, be aware of the legal implications
of such shorter, more flexible leases. Due diligence should still
be carried out, service charge budgets scrutinised and access
provisions negotiated. Repairing obligations should be negotiated
to the bare minimum, while photographic schedules of condition
should become the norm, to show the state in which the tenant is
required to hand back the property.
In lease terms, shorter does not always mean better. Tenants who
are prepared to take briefer, more flexible leases may have to forgo
the benefit and certainty that longer leases provide. If the lease
does not offer security of tenure, there is a risk that the tenant will
not be able to stay beyond the term agreed, potentially harming the
growth of its brand at a crucial time.
In this age of disruption, traditional retail and office space will
have to adjust to cater for demand. Landlords and tenants alike will
therefore need to work together and adapt, to the benefit of both.
Keeping pace with new trends is all about being flexible and smart.
Markus Klempa is managing associate at Stevens & Bolton
markus.klempa@stevens-bolton.com
Related competencies include: Landlord and tenant, Leasing
and letting, Strategic real estate consultancy, Workspace strategy
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A design for life
A project is showcasing the best practice in design
and technology to assist those with dementia

John O’Brien
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the home, so special care has been taken
with insulation for acoustics as well as
warmth. The washing machine has been
isolated from the living area and visitors
can be easily identified through adaptations
such as well-connected rooms with clear
sightlines to the external doors.
A stylish wet room has been fitted
with handrails, as the walls have been
strengthened and the dimensions are Part
M-ready (see photo, right). The home is
equipped with plenty of IT infrastructure,
such as monitors for temperature, humidity
and movement, with which to test
innovative assisted living technologies.
The ground floor is designed for early
onset dementia where the resident can
maintain independence through cooking
and an active lifestyle. The upper floor
demonstrates support for more advanced
dementia, with the emphasis on 24-hour
care. It has an additional carer’s bedroom,
wheelchair charging points and capacity
to install a hoist and a through-floor lift.
Project partners included Rockwool,
Azko Nobel, Ideal Standard and John Lewis
Business. Loughborough University has
meanwhile added its expertise in internal
environments and physical exercise to
stimulate the brain and protect against the
condition. The university has developed a
range of exercises and products, as well as
assistive technology, to prompt residents to
maintain activity and hydration. Sensors in
the property detect activity, air quality and
temperature levels and control ventilation
to maintain comfort levels.
A suite of characters such as Chris and
Sally has been devised by the university
to represent different stages of dementia;

The refurbished home includes a wet room that
has been designed for compliance with Part M
of the Building Regulations

in one case, Chris has dementia and his
wife Sally is his carer. They give a sense of
how the condition affects day-to-day life,
and they are portrayed by actors in videos
on the BRE website (bit.ly/BREdfhome).
This enables comparison of good days,
medium days and bad days, to build a better
understanding of the impact on those with
dementia, their carers and family.
The project will look to evaluate the
marginal costs of incorporating the design
principles into routine improvements and
alterations. It will also inform homeowners
and landlords on how to adapt their
dwellings so that the residents can remain
in their homes, near the support network
of friends and family, with familiar
surroundings that will help occupants
remain independent for longer.
John O’Brien is associate director, construction
innovation, BRE john.o’brien@bregroup.com
Related competencies include: Housing
maintenance, repairs and improvements
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The Building Research Establishment (BRE)
has created a project to demonstrate how
homes can assist those with dementia live
independently for longer at its Innovation
Park in Watford.
Dementia care costs families in the
UK around £18bn a year. It affects about
850,000 people in this country alone, a
figure expected to rise to more than 1m
by 2025 (alzheimers.org.uk). Two-thirds of
dementia-related costs are paid by those
who suffer from the condition and by their
families. Early diagnosis is critical so the
correct medication can be prescribed and
adaptations to the home can be planned.
The BRE project, named Chris and
Sally’s house, has developed the Design for
Dementia work carried out by Halsall Lloyd
Partnership and Liverpool John Moores
University and adapted it from new build to
refurbishment, exploring the requirements
and benefits of altering existing homes to
meet the demands of our ageing population.
The design principles include clear lines
of sight and increased natural lighting,
which is proven to help people to stay alert
during the day and so sleep better at night,
while noise reduction features can lower
stress, according to the Alzheimer’s Society.
Better insulation improves warmth, and
the location of appliances, level access and
wide doorsets allow for greater mobility in
the home. The colour contrasts of walls,
floors and furnishings can help residents
navigate more safely around the home and
prevent accidents. Views of green space also
stimulate the brain, maintaining alertness.
Those with some forms of dementia
can be distressed by unexpected noises
that could be interpreted as an intruder in
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