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Two steps forward,
one step back?

M

The UK economy has made a surprisingly strong start to
2017 – but it may find itself dealing with the fallout from
events elsewhere, says Jeffrey Matsu

Much has confounded
economic naysayers and
prognosticators over the
past decade. In the UK, the
growth outlook seemed
forever fragile after the
global financial crisis with
unprecedented monetary
accommodation stretching
into the horizon.
Nine years of near-zero
interest rates have yielded
an economy disappointingly
below its longer-term potential
with low productivity and
unsustainable twin deficits –
a conundrum indeed.
In an otherwise lethargic
economy, Brexit appeared as
a phoenix rising – ominous to
some but a saviour to others.
Despite near-even polling
odds, the referendum struck
fear into the consensus and
a sense of urgency among
policy-makers.
The government embarked
on a hasty makeover, the
Bank of England cut rates
further, City economists
slashed forecasts and
investor and consumer
confidence nosedived.
Property markets in turn were
expected to haemorrhage
under misaligned

fundamentals as high earners
and talent headed for the
hills. Stagnation, or even a
technical recession, seemed
all but inevitable.

Unforeseen results
The outturn has left many
seasoned forecasters
red-faced and scratching
their heads. Equity prices
were expected to weaken and
borrowing prices set to rise as
businesses curtailed activity
in response to the heightened
uncertainty, neither of which
materialised in the second
half of 2016.
Instead, households drew
on savings and spent freely
while businesses continued
to hire and invest. The
economic shock appeared
to be a rather positive
one as sentiment quickly
improved and expectations
recalibrated. Perhaps what
was happening in the UK no
longer seemed so concerning
when compared to events
unfolding across the Atlantic?
Neither should we forget the
majority of UK voters who
were sanguine about the
referendum outcome.
With the second-fastest
economic growth of the G7
countries last year, the UK
has started 2017 with solid
momentum, but risks abound.
Inflation is the key factor to
watch, driven by powerful
base effects such as higher
petrol, energy and food prices.
Interest rate differentials and
the Brexit factor have guided
sterling lower by more than

10% since late June, placing
significant upward pressure
on import prices.
These trends will test the
resilience of consumers,
who are starting to feel the
pinch of higher bills, weaker
real wages and compressed
household savings. Exporters
have shown a near-term
preference for enhancing
profit margins over market
share, so net trade is unlikely
to power growth either.

Limits of policy
Given the duration of the
current cycle and stimulus
already in place, the policy
response will be limited at
best. While there is still fiscal
headroom for the Chancellor
to increase spending, we
expect the strategy to be
targeted at a smaller scale
on infrastructure, productivity
and innovation in the
industrial plan that has already
been announced.
Moreover, a still fairly tight
fiscal consolidation lies ahead
and Hammond will probably
want to keep some powder
dry for 2019, when Brexit is
likely to take effect, and the
subsequent general election.
With the bank rate currently
at 0.25%, additional cuts
would not do much. Further
expansion of its balance sheet
remains an option, alongside
negative rates, yield curve
targeting and macroprudential
regulation, but Governor
Mark Carney has repeatedly
underscored the limitations of
monetary action, particularly
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when sustained for such an
extended period. Conversely,
any tightening of policy in
the current environment is
expected to be limited and
gradual, with caution being a
global theme in recent years.

A world on edge
What this means for markets
is that the unusual degree
of uncertainty surrounding
growth and inflation could
trigger abrupt changes in
business and household
behaviour. We expect real
incomes to stagnate this year,
which will dampen consumer
confidence and spending;
unfavourable trading relations
with the EU or the lack of
progress on other trade deals
will hurt capital expenditure.
When and how intensely
these forces will manifest is
debatable, but the reality is
that the economy will slow.
Indeed, a clearer global
outlook would support a
more orderly transition, but
upcoming national elections
on the continent and
unpredictable policy in the
USA could derail even the
most modest expectations.
For the year ahead, the
political landscape will
present global challenges as
national economies adjust
to policies and factors of
production well beyond their
borders. Constraints to the
flow of trade and capital
will test the long-run gains
from globalisation and the
resistance to free capitalism
will not simply subside.
Policy-makers will be hard
pressed to offer more
inclusive forms of growth
that engender broader risk
sharing as well. b

Jeffrey Matsu is Senior Economist
at RICS
jmatsu@rics.org
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Call to data
and tech
companies

World Workplace
Europe 2017
The International Facility Management
Association and RICS are together
bringing the world’s largest series of
facilities management conferences,
World Workplace, to Europe, with a
three-day event this summer.
The conference, from 30 May to
1 June in Stockholm, Sweden, will
enable ideas and knowledge to be

exchanged by all professionals who
work to sustain the built environment.
With its focus on workplace strategy
and transforming digital environments
through technological innovation, this
high-profile event will shape the work
of facilities management professionals
for the future.
n www.worldworkplaceeurope.org

The RICS Tech Affiliate Program (TAP)
is intended to increase awareness and
adoption of technology, benefiting both
RICS professionals and the wider market.
It is open to any business offering data
and technology services to the sector,
providing an opportunity for companies
to build their professional profiles and
receive benefits throughout the year.
Being part of the TAP will enable
companies to demonstrate their
commitment to the adoption of
professional standards and show the
role they are playing in developing the
profession as technology becomes
increasingly important.
Other benefits include:
bb a greater understanding of the
market’s needs
bb increased profile and awareness of
products in the market
bb being part of an integrated and
collaborative community.
n rics.org/tap
techaffiliate@rics.org

Right to Build Task Force
The National Custom and Self Build
Association (NaCSBA) has launched a
Right to Build Expert Task Force.
The task force will help councils,
community groups and other
organisations across the UK provide
large, affordable, custom and self-build
housing projects. It aims to help at least
80 organisations create significantly
more affordable homes over the next
three years. To ensure other projects
benefit, lessons learned will be shared
at regional events and the Right to Build
Portal (www.righttobuildportal.org).
Richard Bacon MP, Chair of the
All-Party Parliamentary Group on
6 May/ J U N E 2 0 1 7

Self Build, Custom and Community
Housebuilding and Placemaking, has
championed the introduction of the
Right to Build with NaCSBA. He said:
“Although we have these important new
powers in England, custom and self-build
housing will only become mainstream if
local authorities and other organisations
harness these powers.
“This is where the new Right to Build
Task Force comes in, with its experts
on hand to help. This may be councils
needing help setting up, or better
marketing of, their demand registers, or
advice on planning strategies. It could
also include affordable housing providers

or community groups who need help to
engage with councils.”
The task force is funded by the
Nationwide Foundation, which aims
to increase the availability of decent
affordable homes for those who are in
need of such housing.
The task force was recognised by the
government in its recent white paper
“Fixing our broken housing market”, and
is being supported by a range of partners
including RICS, the Building and Social
Housing Foundation, the National
Housing Federation and the Royal Town
Planning Institute.
n http://bit.ly/2mAe6vO

Standards
Forthcoming
IPMS Residential (RICS Property
Measurement) professional
statement, 2nd edition
Publishing May.

Rating appeals guidance note
Publishing May.

Refurbishing homes
for sustainability
The Building Services Research and
Information Association (BSRIA) has
welcomed the UK Green Building Council
(UK-GBC)’s statement that more than
“one home every minute” will need to be
refurbished in the UK between now and
2050, otherwise 25m existing homes
will not meet the insulation standards
required by the middle of the century.
The UK-GBC report Building Places
that Work for Everyone says four out of
five homes that will be occupied in 2050
have already been built. That means 25m
homes need refurbishing to the highest
standards over the next 33 years.
The UK needs to cut carbon emissions
by 80% by 2050, and a third of those
emissions come from heating draughty
buildings. Renovating such homes would
reduce bills and improve people’s health,

comfort and happiness, and the UK-GBC
says “the fiddly business of insulating
roofs, walls and floors creates more jobs
and has more benefits than any existing
infrastructure priority”.
Tassos Kougionis, Principal Consultant
– Residential in BSRIA’s Sustainable
Construction Group, said: “The report
discusses a crucial issue directly
affecting homeowners, occupiers and the
environment. Existing housing stock in
the UK suffers from low energy efficiency,
along with other inherited issues. This
not only has social implications, as in the
case of fuel poverty, environmental issues
and high carbon emissions, but also
directly affects the health and wellbeing
of the people living in these properties.
“The wider economy is also affected,
through additional construction claims,

Valuation of new build
properties guidance note
Publishing August.

Service charges in commercial
property professional
statement
Publishing August.

Recently published

Surveyors acting as advocates
2nd edition professional
statement and 3rd edition
guidance note
n www.rics.org/actingadvocates

Terms of engagement: rural
estate management services
1st edition guidance note
n www.rics.org/ruralmanagement

Conflicts of interest 1st edition
professional statement
n www.rics.org/conflictsofinterest

impact on investment, frequently required
retrofits, extra NHS costs and potential
reduction in people’s productivity.”
n http://bit.ly/2md86s9

Rating consultancy code revised
Since 2004, RICS members practising as rating consultants
have been governed by a code of practice that aims to ensure
that they operate in a fair, transparent and ethical manner.
With the 2017 revaluation of ratings, and in the light of some
recent negative publicity around the marketing of rating appeal
services, the time was appropriate to review this code.
The revised code will again be adopted by the Rating
Surveyors Association and the Institute of Revenues Rating
and Valuation. It aims to ensure greater transparency and
customer protection, particularly at the point where a
consultant is seeking to be engaged, or is approached by a
prospective client to provide rating consultancy services.
Changes include the following:
bb consultants must not continue to seek instructions after
the ratepayer has indicated that they do not want to use
the services offered, have indicated they are content with
their present advisors or wish to conduct their own appeal
bb consultants must identify the correct person to approach in
an organisation and, if their offer is declined, must not seek
to sell the same service elsewhere in that organisation
bb consultants must not commence a check or appeal without
the authority to do so from the ratepayer

Images © Shutterstock, iStock

bb m
 arketing staff must be fully trained; all approaches to
potential clients must be professional, and statements
made in any approach must be factually correct, backed by
evidence and not exaggerated
bb the content of any approach must not criticise or malign
another rating consultancy firm
bb contractual conditions, particularly those relating to fees
and the termination of a contract, must be clear and easy
to understand
bb clients must be made aware that the provision of incorrect
information to the Valuation Office Agency “knowingly,
recklessly or carelessly”, may result in civil penalties.
In addition, the Declaration by Ratepayers (Appendix A, B
and C) has been updated to reflect the changes. This document
must be provided to the ratepayer, along with the terms of
engagement, at the outset. It must be signed by both the
ratepayer and the consultant and retained on file. The purpose
of the declaration is to ensure they fully understand the facts
and risks associated with the rating appeal process.
The new code is effective from its publication in April.
n www.rics.org/ratingcop
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Who you
gonna call?
Emma Vigus discusses
the importance of cyber
liability insurance

H

ow many of you
still use the same
password for multiple
websites, keep
your passwords in
a notebook or on a
Post-It, or happily
make online payments via the wifi in a
coffee shop? My guess is quite a few.
Do businesses take cyber security
any more seriously, though? The Ipsos
MORI Cyber Security Breaches Survey
2016 (http://bit.ly/2jXeX8Z) suggests
not. It reveals that only 29% of surveyed
companies have cyber-security policies
and just 10% have formal incident
management plans.
It is unlikely that the majority of people
reading this article will be operating as
an e-retailer, so how important is cyber
security? Aren’t cyber criminals more
likely to target large businesses such as
Tesco Bank or Yahoo?
The most recent annual Crime Survey
for England and Wales (CSEW; see
www.crimesurvey.co.uk) revealed that
almost one in 10 people have fallen
victim to online fraud, making it the
most common crime in the UK. It is far
more prevalent than domestic burglary
and more complex, with criminals using
numerous methods from malware to
spyware to ransomware in order to

8 May/ J U N E 2 0 1 7

access and exploit data for financial gain.
Cyber crime is also underreported: CSEW
figures suggest there were 3.6m cases
of fraud in 2016, but police only recorded
622,000 offences.

Leaving doors unlocked
Someone once described to me how
cyber criminals operate. Unless they are
targeting a specific organisation, which is
less common than a random attack, they
indiscriminately ‘knock’ on lots of system
‘doors’. When they find an open one – for
example a system that is unprotected or
easy to access – they enter. They are now
only a few steps away from data on your
clients and employees. Very few of us
leave our house unlocked, and yet many
leave the virtual door to their businesses
open. Attacks are increasingly frequent,
with 65% of the firms that responded
to the Ipsos MORI poll stating they
had detected a cyber-security breach
or attack in the past year. Many more
breaches go undetected.

Almost one in 10
people have fallen
victim to online fraud

A cyber breach is very different to
a traditional burglary. The impact of a
physical break-in is immediately obvious
and, while distressing, the steps needed
to rectify the situation are relatively
apparent: assets are replaced, damage
is repaired and credit cards are stopped.
The impact of a cyber breach is much
harder to spot, however.
I was recently speaking to
representatives of a business that had
suffered a cyber attack. Its IT team
responded fairly quickly; there was no
apparent loss of data or funds and no
clear evidence of damage to the firm’s
systems. A few weeks after the attack,
the firm believed it was all clear. I asked
whether anyone had undertaken a
forensic investigation of its systems to
establish whether they were likely to
suffer any longer-term damage due, for
example, to the installation of malware,
and was told no-one had. This response
is not uncommon, but it is of concern.

Case study
In an oft-cited example of an attack on
a professional services firm, hackers
sent a phishing email, with a bogus Word
document attached, to a member of the
accounts team in a small accountancy
firm. The employee opened the
attachment, which installed a piece

upfront
CYBER SEC UR ITY

Only 10% of
companies have
formal incident
management plans
in place
of key-logging software in the firm’s
systems. This in turn allowed the hackers
to access the firm’s accounting systems
and its bank account.
The insured firm was contacted by
its bank after the hackers had initiated
several wire transfers from the firm’s
account to accounts in Nigeria. Having
been advised of this, the firm instructed
a forensic IT company to establish what
had happened and remove the malware
from its system. It managed to recall
some of the wire transfers, but was
left with a £164,000 loss and costs of
£15,000 for forensics work.
In a traditional burglary, criminals enter
and exit a property fairly quickly. Once
they are in, there is little you can safely
do to reduce the break-in’s impact. Cyber
attacks are very different. The initial
break-in may go undetected;
its impact may be very
difficult to ascertain

and what happens immediately after the
attack may have a huge influence on the
severity of the outcome. An immediate
and informed response can make a
significant difference to the impact of
the breach. This is why cyber-liability
insurance policies are so valuable.

Financial losses
Perhaps because of the use of the term
insurance and the big numbers often
cited in press coverage of cyber attacks,
the value of cyber-liability cover is
generally assessed on its ability to cover
a financial loss.
As a result, the buying decision is
heavily influenced by whether or not
that financial loss would be covered
by another form of insurance such
as professional indemnity insurance
(PII). Cover for many of the financial
losses that could arise as a result of a
cyber attack is currently provided by
other forms of insurance, so firms are
understandably reluctant to buy a
stand-alone cyber policy.
A firm that purchases, for example, an
RICS-compliant PII policy should continue
to look to its PII for indemnification from
third-party civil liability claims arising from
the conduct of professional business.
This would include, for example, a claim
from a client who has lost money as a
direct result of a cyber attack against
your business. PII policies are, however,
largely untested in terms of their
response to cyber attacks, and this
cover may not always be available.
Furthermore, unless your PII policy
contains a first-party fidelity extension,
it is unlikely to offer any protection for
loss of your business’s own funds. This
leaves a potential exposure to electronic
funds transfer fraud, ransomware
and cyber extortion, which are

predicted to be the biggest cyber threats
of 2017.
A cyber-liability policy does offer
valuable cover for some financial losses,
but it is principally designed to help you
mitigate a loss by providing immediate
access to the specialist expertise you
will need to minimise the impact of a data
breach. This has led some underwriters
to compare a cyber policy to kidnap
and ransom insurance: the worst has
happened, but the policy helps to contain
the damage and ensure recovery.
At this point, let’s review that
Ipsos MORI survey again – only 10%
of companies have formal incident
management plans in place. This
suggests that 90% of firms are unlikely to
know what to do if they are attacked.
Cyber-liability insurance provides 24/7
access to an incident response team that
will help you manage everything from
communication with your clients and
employees to the provision of identity
theft mitigation services and assistance
with managing your reputation. The
team will collectively ensure that your
business is fully operational as soon as
possible, which is critical in the case of a
ransomware attack.
Very few firms have access to this
expertise in house, and equally few will
know to which third-party providers
to turn. Furthermore, that expertise, if
sourced independently, will be expensive.
A cyber-liability policy will not only ensure
you know where to turn, it will also cover
the cost.
Good-quality cyber cover starts at just
a few hundred pounds – less than the
typical home insurance policy – whereas
the cost of managing a breach can easily
run into hundreds of thousands. So why
aren’t more firms buying stand-alone
cyber cover? b

Emma Vigus is Director of Professional
Indemnity at Howden Insurance Brokers
emma.vigus@howdengroup.com

Related competencies include
Data management, Insurance
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International
Valuation Standards:
what’s new?
Alexander Aronsohn presents the main changes to
International Valuation Standards 2017 from the
2013 versions, and explains what these mean for
professionals across the globe

D

iscussions with
stakeholders indicated
that there was a
little confusion in
International Valuation
Standards (IVS)
2013 related to
what content represented mandatory
standards and what content represented
non-mandatory commentary.
The IVS Coalition (IVSC)’s Standards
Board noted that, in IVS 2013, all
substantive portions of the standard
were labelled “commentary” with the
exception of the scope and effective
date sections. IVS 2017 has eliminated
the “commentary” label to make it clear
that the contents are mandatory for
compliance with IVS.
The mandatory nature of the standards
has been clarified with the use of “may”,
“must” and “should” in the standards and
these terms are clearly defined in the
revised glossary. An example of this is
“must”. In the standards, it states: “The
word ‘must’ indicates an unconditional
responsibility. The valuer must fulfil
responsibilities of this type in all cases in
which the circumstances exist to which
the requirement applies.”
Furthermore, IVS 2017 clearly define
what constitutes compliance, and when a
statement is made that a valuation will be,
or has been, undertaken in accordance
with the IVS, it is implicit that the valuation
has been prepared in compliance with all
relevant standards issued by the IVSC.
However, departures are not only
permitted but mandatory where there are
specific legislative, regulatory or other
authoritative requirements that must be
followed but differ from some of those
in the IVS. In this case, a valuer may still
state that the valuation was performed in
accordance with the IVS.
1 0 May / J un e 2 0 1 7

IVS 101 Scope of Work
This has revised the requirement to
provide a written scope of work in
all cases. It states that it is a valuer’s
responsibility to ensure that all parties to
the valuation engagement understand the
scope of the assignment.
So, while IVS 2017 recognise that
a written scope of work is the most
effective way to ensure compliance, it
may not be feasible or necessary in all
circumstances, particularly in those cases
where valuers are carrying out valuations
for their employer.

New chapters
Some of the main changes in IVS 2017
are in the two new General Standard
Chapters IVS 104 Bases of value and IVS
105 Valuation approaches and methods.
IVS 104 clearly puts the responsibility
for the bases of value chosen on the
valuer. A key concept in IVS 104 is that
valuers must choose the relevant basis
or bases of value according to the
terms and purposes of the valuation
assignment. The valuer’s choice of a
basis or bases of value should consider
instructions and input received from the
client or their representatives.
However, regardless of instructions and
input provided to the valuer, they should

Compliance with
IVS may require the
valuer to use a basis
of value not defined
or mentioned in
the IVS
Images ©

not use a basis or bases of value that is
inappropriate for the intended purpose
of the valuation, for instance, if they are
instructed to use an IVS-defined basis
of value for financial reporting purposes
under the International Financial
Reporting Standards (IFRS). Compliance
with IVS may also require the valuer to
use a basis of value that is not defined or
mentioned in the IVS.
In addition to the IVS-defined bases of
value, comprising Market Value, Market
Rent, Equitable Value, Investment
Value/Worth, Synergistic Value and
Liquidation Value, IVS 104 also provides
definitions and guidance for
non-IVS-defined bases of value.
The latter bases are largely used
for accounting and financial reporting
and provide definitions for Fair Value
(IFRS), Fair Market Value (Organisation
for Economic Co-operation and
Development), Fair Market Value (US
Internal Revenue Service) and Fair Value
(which is legal or statutory) such as the
Model Business Corporation Act and a
Canadian case law example.
IVS 105 Valuation Approaches and
Methods provides additional guidance
on the main valuation approaches and
states that “consideration must be given
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is contained on calculating terminal
value with either the Gordon Growth
Model/Constant Growth Model, Market
Approach/Exit Value, Salvage
Value/Disposal Cost or Discount Rate.
The key concept in IVS 105 is that
valuers are not required to employ more
than one method for the valuation of
an asset, particularly when the valuer
has a high degree of confidence in the
accuracy and reliability of a single method
given the facts and circumstances of the
valuation engagement.
However, valuers should consider the
use of multiple approaches and methods,
and more than one valuation approach
or method may be used to arrive at
an indication of value, particularly
when there are insufficient factual or
observable inputs for a single method to
produce a reliable conclusion.

Asset Standards

More than one
valuation approach
or method may be
used to arrive at an
indication of value
to the relevant and appropriate valuation
approaches. The three approaches
described and defined below are the main
approaches used in valuation. They are
all based on the economic principles of
price equilibrium, anticipation of benefits
or substitution. The principal valuation
approaches are:
a) Market approach,
b) Income approach, and
c) Cost approach.”
IVS 105 provides detailed guidance on
each of these methods. For example,
the income approach method provides
high-level guidance on the discounted
cash flow method, the type of cash flow,
the explicit forecast period and cash
flow forecasts, and further guidance
Image @ Shutterstock

IVS 2017 has expanded Asset Standards
and incorporated information from the
previous technical information papers
where relevant.
The revised chapters IVS 200 Business
and Business Interests, IVS 500 Financial
Instruments and the new IVS 210 on
Intangible Assets will be of particular
interest for accountancy professionals.
For instance, IVS 200 provides an
overview of business and business
interests and the circumstances in which
they are valued, a framework for the
selection and application of approaches
and methodologies for the valuation of
business and business interests, and a
discussion of special topics related to
the valuation of business and business
interests including ownership rights,
business information, economic and
industry considerations, operating
and non-operating assets, and capital
structure considerations.
IVS 210 defines an intangible asset
as a non-monetary asset that manifests
itself by its economic properties and does
not have physical substance but grants
rights or economic benefits to its owner.
In addition to an overview of intangible
assets, the circumstances in which they
are valued and a framework for the
selection and application of approaches
and methodologies, the chapter provides
a discussion of special topics related
to the valuation of intangible assets
including discount rate selection and
economic life considerations.
IVS 500 provides much-needed
standards for financial instruments
such as derivatives or other contingent
instruments, hybrid instruments,
Images ©

fixed-income, structured products
and equity instruments. A financial
instrument can also be created through
the combination of other financial
instruments in a portfolio to achieve a
specific net financial outcome.
Valuations of financial instruments
conducted under IVS 500 Financial
Instruments can be performed for many
different purposes, including, but not
limited to:
bb acquisitions, mergers and sales of
businesses or parts of businesses
bb purchase and sale
bb financial reporting
bb legal or regulatory requirements,
subject to any specific requirements
set by the relevant authority
bb internal risk and compliance
procedures
bb tax
bb litigation.

A continual process
IVS 2017 not only serve as the key
guidance for valuation professionals
globally but will also underpin
consistency, transparency and
confidence in valuations, which are key
qualities in investment decisions as well
as financial reporting.
However, the IVSC recognises that
standard-setting is a continual process
and future standards are planned in many
areas including Credit/Debit Valuation,
Deferred Revenue, Derivative Valuations,
Discount Rates, Funding Valuation
Adjustments, Liabilities, and Valuation
of Portfolios, Collections, and Groups of
Properties/Assemblage Value. b

Alexander Aronsohn FRICS is RICS Director
of Technical International Standards and
Executive Secretary of the IPMS Standards
Setting Committee
aaronsohn@rics.org

www.rics.org/intstandards
www.ivsc.org

Related competencies include
Valuation
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Unpicking a
quarrel
The best way of avoiding disputes is to think about
resolution procedures at the outset of the contract,
argues Laurence Cobb

A

s parties put
together a
contract, they
may wish
to include
provisions for
formal dispute
resolution
processes such as litigation, arbitration
and adjudication. Adjudication is perhaps
the best known of these methods for
resolving construction disputes in the
UK since its statutory introduction by
the Housing Grants, Construction and
Regeneration Act 1996, though like
litigation and arbitration it involves the
determination of a dispute by a third party
who makes a binding, albeit temporary,
decision on the parties.
Other forms of dispute resolution
include mediation, conciliation and
dispute review boards – where
non-binding decisions are recommended
to the parties – although there are
also less commonly used forms such
as expert determination or the court
settlement process.
Commercial contracts, and
construction contracts in particular,
can often include escalation provisions
requiring that the parties first negotiate
in good faith before going to adjudication
or arbitration. Other contracts, for
example the New Engineering Contract,
adopt early warning procedures to try to
resolve conflicts before they develop into
significant disputes.

Know your contract
For contract administrators, the first
practical step to take towards avoiding
disputes is to know your contract. This
not only involves checking the dispute
resolution provisions, but ensuring the
following as well:
bb that time limits for submitting payment
or default notices are noted, and diarised
if necessary
1 2 May / J un e 2 0 1 7

bb that records are maintained clearly
bb that risk registers are updated
where appropriate
bb that good project management and
communication practices are adopted.
In addition, all elements of the contract
should be kept together so that they can
be readily retrieved in their entirety.
For contract negotiators, letters of
intent should be used carefully and
drafted appropriately, being superseded
by the requisite signed contract as soon
as possible. Disputes over whether
certain terms form part of the contract
are best avoided if possible.
Parties should also make sure that
the dispute resolution provisions are
considered early so those chosen are
appropriate for the particular contract.
Relations between the parties may
always sour, even when they have worked
together successfully on projects in the
past or have already established a good
working relationship.
For example, the contractor’s
representative on a hydroelectric power
plant in Scotland described the employer
as “the best with whom he had worked”
and had established a good working
relationship from the outset, providing
weekly and monthly reports on technical
issues. However, this still did not prevent
the parties becoming involved in a £130m
dispute (SSE Generation v Hochtief
[2016] CSOH 177).
Another practical tip is to ensure that
dispute resolution provisions in any
subcontracts contain similar provisions
for resolving disputes as the main
contract, since it is far easier and cheaper
for disputes to be dealt with in the same
forum rather than run the risk of having
conflicting provisions in related contracts.

Avoiding conflicts
As already indicated, there are a number
of methods for resolving disputes, and

further detail can be found in the RICS
Conflict avoidance and dispute resolution
in construction 1st edition guidance note
(www.rics.org/conflictavoidanceguidance).
In recent years, though, there has been
much more emphasis on collaboration
between the parties and on attempts to
deal with disputes early as efficiently and
economically as possible, rather than
embark on an adversarial dispute once
the contract is complete.
For large projects, bespoke dispute
resolution provisions could be adopted,
such as those adopted by Transport for
London (TfL) in the Crossrail project
contracts. The Conflict Avoidance Panel
(CAP)’s provisions in TfL’s contracts
are intended to be less adversarial
than adjudication: the CAP consists of
between one and three people who can
be appointed at short notice when issues
arise, and whose role is to produce a
non-binding recommendation within
21 days of the appointment.
The parties are not obliged to accept
that recommendation, but if it is followed
then it should provide impartial guidance,
which should then help the parties avoid
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dispute resolution advisor (DRA). They
are appointed by the parties at the
outset of the project and use mediation
techniques to help resolve disputes.
The DRA makes no recommendation
or binding decision, but they can get
involved before a dispute has crystallised,
with the aim of helping the parties agree
how to resolve differences between them.
Of course, negotiation between the
parties is always available as an option
to settle a dispute, should they be
able to agree, regardless of what the
contract provides; a mediator can also
be appointed to help the parties with any
such negotiations.

Pre-action Protocol
That parties often need help in resolving
disputes can also be seen in the recently
revised Technology and Construction
Court Pre-action Protocol for
construction and engineering disputes.
Although following the revised protocol
is optional, one of its aims is that the
parties take appropriate steps to resolve
their dispute without resorting to litigation
by considering alternative approaches.
The revised version of the protocol also
introduces the concept of a referee
procedure, which is designed to assist the
parties in compliance.

A range of alternatives

In recent years, there has been much
more emphasis on collaboration
between the parties
the need for formal resolution of the
issue. By not being a standing panel, the
CAP differs from the dispute adjudication
boards under International Federation of
Consulting Engineers (FIDIC) contracts,
or indeed dispute review boards, which
are usually convened at a project’s start.

Dispute boards
Where a dispute review board can make
a non-binding recommendation, a dispute
adjudication board can issue a formally
binding decision. Both boards operate in
a similar way: the members visit the site
periodically to acquaint themselves with
the project, and meet regularly to hear
about its progress and any disputes that
have arisen.
The board sits on all disputes that
might arise on the same project, and
Image @ Shutterstock

as the parties will become familiar
with the way the board members view
particular issues, that knowledge will
help them when they are seeking to
prevent disputes that might be brewing.
Nevertheless, maintaining such a board
throughout the project is an expense that
can only be justified on major projects.
New FIDIC standard forms of contract
are due to be released this year, and
are likely to recommend that dispute
avoidance plays an increased role in
the resolution of disputes, to encourage
parties to give early notice of a potential
problem and adopt a more collaborative
approach to sharing risks.

Dispute resolution advisor
Another technique that has been adopted
in international projects is the use of a

This article has outlined some
approaches to dispute resolution and
looked at the opportunity to consider,
at the outset of a project, mechanisms
that can be used to resolve matters by
dealing with disputes as amicably and
economically as possible.
Experience shows that such provisions
are among the least commonly read
in a contract, and looking at them only
after a dispute arises at best means
disappointment and at worst a very
painful and expensive adventure. C

Laurence Cobb is a partner at law firm Taylor
Wessing and an accredited mediator
lcobb@taylorwessing.com

Related competencies include
Conflict avoidance, management and
dispute resolution procedures
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There is hope
after fear

T

here are few things in
life more frightening to
a professional than an
allegation by a client or
customer of negligence
or misconduct. Those
who have experienced
it will know that it seriously affects
self-esteem and can wreak emotional
havoc for months – and sometimes years.
It is even more frightening when the
professional indemnity insurance (PII)
provider denies liability for the claim.

Notifiable circumstance
In 2013, a surveying firm representing
an overseas investor experienced
difficulty in having its final fees paid,
following three years’ service to its
client. The organisation was accustomed
to overseas investor markets and it
adopted the usual methods of cajoling
and persuading the client to pay, but to
no avail. The client’s excuses, lame but
legion, amounted to nothing more than a
commercial intention to get a discount.
Following nine months’ polite chasing,
the firm’s lawyers sued for the fees. Back
came a counterclaim for negligence.
The solicitor for the PII provider
spotted email correspondence that
included a one-off comment by the
investor about the firm’s ‘service’ and
declared that it constituted a “notifiable
circumstance” the insured had failed
to disclose “as soon as practicable”.
The policy was voided for breach of a
condition precedent and consequently
the firm was uninsured.
What does a firm do in this situation?
Typically, it might have sought the advice
of a lawyer to overturn the insurer’s
decision; but there is an alternative.
Every professional knows that the cost
and uncertainty of outcome in litigation
is at an all-time high, and the courts are
1 4 m aY/ J U N E 2 0 1 7

An allegation of professional negligence
is not always the end of the world, says
Roger Flaxman

doing everything they can to encourage
alternative dispute resolution. This is quite
right, because in eight out of 10 cases
a dispute such as the one described
above can be resolved by the early expert
evaluation of insurance claims advocates
without the need to go to litigation.

Expert advice
It is well known that insurance disputes
that go to litigation rely heavily on the
eventual opinion of insurance experts.
The expert’s job is to advise the court
of the relevant aspects of insurance
practice that assist the judge in assessing
the merits of the case. However, in
litigation the expert is usually only
engaged towards the end of the process:
ideally, their opinion should be sought at
the beginning, because it can influence
the outcome, shorten the journey and
lessen the cost.
The insurance claims advocate is
usually an experienced expert for the
courts, so knows first-hand what to look
for in a disputed claim and can evaluate
how to present it. That same kind of
evaluation can often lead to an insurer
being persuaded by the advocate to
reconsider their opinion – the expert’s
intimate knowledge of insurance law and
practice can have influence in a court,
and so entirely avoid litigation costs.
Most insurers know their reputation
depends on paying claims and treating
the customer fairly, but communication
problems, inexperience on the part of a
practitioner, mutual errors of judgement
and misinformation may get in the way.
This can result in adverse decisions
for the insured party, sometimes with
terrifying consequences.
However, when a dispute is expertly
researched, with its pros and cons
clearly presented to a senior insurance
company executive, the expert is very
Image © iStock

often successful in ensuring that such a
decision is reversed.
How does the expert do this? The
meanings of words, phrases and clauses
in an insurance policy are typically the
first port of call in the legal process.
However, there is not an insurance policy
in the universe that has sufficiently
precise wording to anticipate every
eventuality, so the expert insurance
claims advocate looks for something
more; they approach the dispute from the
viewpoint of mis-selling and usual market
practice. This approach is powerful,
persuasive and cost-effective, but does
not prevent the matter from later going to
litigation if negotiation fails, even though
this rarely happens.
The Insurance Act 2015 is designed
to make insurance policies fairer to
the insured party, as long as they are
scrupulously honest with their insurer.
The advocacy expert evaluation
perspective, combined with the benefits
of the act, gives every professional with
an insurance dispute a renewed source
for resolution without the need to litigate.
Incidentally, what was the final
outcome of the fees dispute described
above? The insurer’s original decision
was overturned. b

Roger Flaxman is Principal Consultant and
Chairman of Flaxman Partners
r.flaxman@flaxmanpartners.co.uk

Related competencies include
Insurance
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More time surveying, less time typing
OutSec is the UK’s leading web-based transcription
company specialising in the property sector.
We are dedicated to ensuring high-quality, perfected
reports for our clients with a fast turnaround.

®

Our secretarial typing service offers:
• No set up fees, contract, fixed costs or minimum spend.
• Dedicated British OutSec secretaries qualified in the
property sector and familiar with all terminology.
• Reliable, fast, accurate and simple to use service.
• Highly confidential with secure data transfer.
• Record and upload dictation from any location via the
OutSec App for iPhone, android, or digital recorder.
Specialist departments handle transcription directly
into the RICS Worksmart iSurv system, ValEx or
other third party surveying software (such as Quest)
or into your own custom template.
TenantVERIFY for Quality Credit Checks & Referencing
®

We verify thousands of Tenants and Guarantors for busy Landlords & Agents every year.
We pride ourselves on our First Class, Fast & Efficient Credit Checks & Referencing Residential & Commercial Tenants, Guarantors & Limited Companies.
Basic Credit Checks within 2 hours, full Referencing Checks normally within 2 days,
& International Checks within 5 days.

Reports including:
• Project management reports
• Expert and witness submissions
• Purchase & sales reports
• Building and house surveys

Contact us today
01366 348088

Professionals Rely on TenantVERIFY

®

Long Established - 0845 260 4421 - TenantVERIFY.co.uk

42nd

Our most important client is YOU
www.outsec.co.uk

ANNUAL SERIES

BLUNDELL LECTURES
TOPICAL ISSUES IN PROPERTY LAW
TAKING THINGS LITERALLY
Monday 5th June 2017 6.00pm, Tim Morshead QC, Landmark Chambers and Peta Dollar
OPEN MARKET VALUE: IS IT MORE THAN JUST WEIGHING THE VALUERS?
Monday 19th June 2017 6.00pm, Jonathan Gaunt QC, Falcon Chambers and Colin Smith, CBRE
PRETTY VACANT?
Monday 26th June 2017 6.00pm, District Judge Alan Johns QC and Greville Healey, Falcon Chambers
TAKING OUT WHAT YOU PUT IN?
Thursday 29th June 2017 6.00pm, Caroline Shea QC and Nathaniel Duckworth, Falcon Chambers
For the full programme and list of speakers email lucinda@quadrilect.co.uk
or call 020 7489 7628 mentioning this advert
Lecture Format & Timing: Refreshments will be served from 6pm. Each lecture will start
at 6.30pm and finish around 8pm. Prices: £70 + VAT each lecture or a discounted rate
of £245 + VAT for all four.
Venue: Royal College of Surgeons,
Lincoln’s Inn Fields,
London, WC2

supported by
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What’s in a name?
Eddie Powell and Oliver Tobin explain the value of
intellectual property in real estate

T

he 21st century has
seen a growing
enthusiasm for
eye-catching
construction projects
and distinctive building
designs. A short stroll
around the City of London confirms this,
with the sight of such iconic buildings
as the Walkie-Talkie, the Cheese Grater
and the Gherkin. Although property
developers, owners and investors
closely watch the value of their property
portfolios, how many remember to take
into account the intangible assets that
exist in their bricks and mortar?
Intellectual property (IP) can exist
in a number of forms in real estate.
Distinctive building design features,
names, nicknames, addresses and logos
can all harbour IP rights. For a third
party, association with a unique design
feature or name can be highly desirable,
particularly when trying to promote a
business. Such associations can have
damaging consequences for an owner
and so all property owners ought to
consider protecting their IP.
Furthermore, the exploitation of IP
can be a means of harvesting revenue,
a common example being the collection
of licence fees – think about the
merchandise for sale in the gift shop at
The Shard. Safeguarded IP rights may
also increase a property’s attractiveness
to investors and its resale or rental value
as a result.

Trademarks
Trademark protection can be obtained
for a name, symbol, sign, figure, word or
mark that is used to distinguish goods or
services. A trademark registration allows
the owner to restrict the use of identical
or significantly similar marks that may
cause confusion.
Although care must be taken to ensure
that rights in the name are held by the
owner of the property, building names
or nicknames can be trademarked. A
good example is The Shard, which is
now a registered trademark. “The Shard”
began life as the unofficial nickname
1 6 m aY/ J U N E 2 0 1 7

for 32 London Bridge Street, but is now
the principal identity of the building.
Its trademark is an incredibly lucrative
stream, generating revenue from the
granting of third-party licences and
alternative ventures such as “the View
from The Shard” – now a registered
trademark in its own right, offering visitors
360° views of London from the building’s
68th, 69th and 72nd floors.
Problems can arise at the trademark
registration stage if a name is
insufficiently distinctive, which is
illustrated by the Canary Wharf
application (http://bit.ly/2kEkfFR). The
Canary Wharf Estate’s application to
trademark “CANARY WHARF” was
rejected, as the name was a geographical
area and insufficiently distinctive.
Developers should seek trademark
protection as early as possible for signs
used in new developments; over time,
these can become synonymous with
the surrounding geographical area and
their distinctiveness can be undermined.
Surveyors or agents advising clients on
the acquisition or sale of land and real
estate should be aware of the association
a site or building has with the surrounding
geographical area and the potential to
achieve trademark protection.
It may also be possible for trademark
protection to be granted to images or
silhouettes of a building or development;
however, it is not possible for the
bare appearance of the building to be
trademarked. To attract this, a silhouette
must serve as a representation of the
owner and the goods and services it
offers. Transamerica Corporation was

Developers should
seek trademark
protection as early
as possible for
signs used in new
developments
Images © iStock

successful in obtaining trademark
protection for its logo, which depicted
its pyramid in San Francisco, California,
because both the building and its
silhouette had become exclusively
associated with the company.

Copyright
This is a form of IP that grants rights
to the creator of a literary or artistic
work. A building or development may
harbour copyright in its design, plans,
drawings, photographs and documents;
the development itself may also attract
copyright protection. Generally, copyright
will belong to the architect or building
designer, and most architects only
grant a licence to build and maintain.
Property owners and developers should
think about alternative IP structures for
revenue-sharing purposes.
On any project, copyrighted material
is likely to be used by a significant
number of parties at each stage, from
the planning and construction of the
development to repairs following practical
completion. With this in mind, it is
essential that all contracts, subcontracts
and appointments contain adequate
provisions or licences creating rights in
respect of the use of such material.
The Construction Industry Council’s
protocol on building information modelling
(BIM) has broadened the scope for
the use of copyrighted material in the
construction sector; BIM involves the
creation, modelling and management of
information relating to a project in a team
environment. It comprises files that are
exchanged and distributed to support the
decision-making process.
For BIM to function effectively, the
use of copyrighted material is vital.

The distinctive
skyline of the
City of London
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BIM foresees a fully integrated system,
where important and often confidential
documents can readily be accessed
and used by all project team members,
such as architects, consultants and
contractors. Accordingly, owners,
developers and other parties in the
construction industry should be mindful
when granting licences, which should
expressly permit copyrighted material to
be used for the purposes of BIM.
With the process making copyrighted
information increasingly more available
in this way, parties need to examine
how they can protect their IP. This is
particularly important for specialists, who
are offering niche products, equipment,
designs or services.

Transactional tips
32 London
Bridge Street,
aka The Shard

When investing in real estate, the buyers
and the surveyors, agents and solicitors
who are advising them should think about
subsisting IP rights – such as a building
name – and include their transfer in the
scope of the transaction. Where a seller
is reluctant to part with its IP rights,
purchasers should establish whether the
absence of those rights will lower the
value of the premises.
Developers should recognise the
varying ways in which they can protect
the IP rights in their project. In some
instances, new IP rights can be created
following the completion of a building
or development through its name or
logo on which it is featured. Over time, a
building may also develop an exclusive
association for a particular type of
product or service, potentially giving rise
to further IP rights.
Whether planning an adventurous
building project or adding to a property
portfolio, owners, developers and
investors should, from the outset,
consider IP and its implications. In a
constantly evolving world, IP protection
offers peace of mind and the potential to
boost property value. To put it another
way, you are preserving the brains behind
your bricks. b

Eddie Powell is a partner and Oliver Tobin
a trainee solicitor at Fladgate LLP
epowell@fladgate.com
otobin@fladgate.com

Related competencies include
Purchase and sale, Valuation of businesses
and intangible assets
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Cost recovery for tribunal claims

Q

Is there anything my landlord clients can do to recover
their costs in defending claims in the First-tier Tribunal
(Property Chamber)? Such claims are sometimes without
merit and are withdrawn, often at the last minute, by
leaseholders who usually act without representation.

> Faiza Ahmad and Simon Allison

A

This problem is particularly acute in the First-tier Tribunal
(Property Chamber) because it is generally a no-costs
jurisdiction, in which each party bears their own costs. This issue
can crop up with any party in First-tier Tribunal proceedings,
whether professionally represented or otherwise.
Fortunately, there are limited court procedures to
control the worst abuses of the process and
limit your client’s exposure to irrecoverable
costs. Tribunal procedure is governed by its
rules (http://bit.ly/2kznGg5).
Rule 8 addresses the position where a
party has failed to comply with any rules,
practice or tribunal directions. The tribunal
can strike out the defaulting party’s case
or bar or restrict their participation in
the proceedings. Rule 9 addresses the
tribunal’s power to strike out a case against
your client in certain circumstances, including
if the other party has failed to cooperate with the
tribunal, the proceedings are conducted in a frivolous
or vexatious manner or are otherwise an abuse of process.
Cases can also be struck out if there is no reasonable prospect
of success. If you think your opponent’s conduct merits action
under rules 8 or 9, you should send a written application to the
tribunal case officer: such action should not be taken lightly.
Rule 13 governs when orders for costs can be made. At
the conclusion of a case, the tribunal can order one party to
reimburse the other with the whole or part of any fee paid. You
should seek this in your submissions to the tribunal. Usually, the
fees will be ordered to be repaid if your client is successful at
the final hearing. However, the tribunal fees will generally be a
fraction of the other professional costs. Where the other side
is represented by lawyers or otherwise, it is possible to apply
for “wasted costs” to be paid by that representative. It would be
extremely unusual to be in a position to do this – you would need
to show that your clients incurred costs because of improper,
1 8 May / J un e 2 0 1 7

+info
Faiza Ahmad is Head
of Legal at Estates
and Management and
Simon Allison is a
Barrister at Hardwicke
Chambers
f.ahmad@e-m.uk.com

unreasonable or negligent acts or omissions on the part of the
other party’s representative.
Rule 13(1)(b) allows the First-tier Tribunal to award costs
where a person has “acted unreasonably in bringing, defending
or conducting proceedings”. This rule was considered by the
Upper Tribunal in a series of conjoined appeals, Willow Court v
Alexander [2016] 0290 UKUT (LC) (http://bit.ly/2kzfHQs).
Any rule 13 application for costs for unreasonable conduct
should usually be made up to 28 days after the decision. When
you make an application, the tribunal will then follow a
three-stage test:
1. Is the conduct you have complained of “unreasonable”? The
guidance states that the standard of behaviour of parties in
tribunal proceedings ought not to be set at an unrealistic
level. Conduct that is vexatious or designed to
harass your client might well be unreasonable.
A good test is to ask whether there is an
explanation, but the fact that the other party
is not represented must be factored in,
albeit without allowing this to become an
excuse or showing excessive indulgence.
Seeking to concede issues or drop
cases altogether is unlikely to be seen
as unreasonable conduct. The First-tier
Tribunal does not wish to discourage
sensible concessions, even at the last minute.
2. Only if the conduct is found to be
unreasonable at stage 1 will the tribunal go on to
consider making a costs order.
3. If the tribunal considers that an order should be made, there
is no reason why the costs of the entire proceedings cannot be
sought. There does not have to be a connection between the
unreasonable conduct and the additional costs this has caused.
However, the simple fact that your client has won and the other
side has lost is not a reason to award all or part of the costs.
Clients cannot rely on an order being made; the guidance states
that rule 13 unreasonable conduct costs applications should be
reserved for the clearest of cases.
Notwithstanding this strict guidance, rule 13 costs applications
have continued to succeed in the right cases, such as Matier v
Christchurch Gardens [2017] UKUT 56 (http://bit.ly/2otPPEA).
But success is far from guaranteed, and your clients may have
to pay significant legal costs in defending applications they
consider unreasonable. b
Image © Shutterstock
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Earn and learn

Y

As part of the government’s trailblazer initiative, RICS has developed new routes into
the profession through two surveying apprenticeships, as Barry Cullen explains

ou may have seen recent
media stories about
apprenticeships in various
industries and the levy
introduced in April.
Firms that hire
apprentices can access
at least 90% of the costs
of training and final
assessment either from
their own levy payments
or from the government,
and two surveying routes that lead directly to RICS-accredited
qualifications are now open.
If your organisation has not been looking into apprenticeships,
then it is time you did.

Future leaders

Apprenticeships combine working and studying for a
qualification. The new trailblazer routes are a fantastic way of
developing future high-quality professionals.
RICS has been working with both businesses and the
government to create professional trailblazer apprenticeships
in surveying, which enable studying for a diploma or an
RICS-accredited degree, or taking an APC or Associate
assessment alongside paid employment.
We see apprenticeships as an important way to widen
pathways into our profession. Those who learn better through
part-time study with direct application of knowledge are
supported from enrolment through to qualification without
incurring study or tuition fees.

Apprenticeship levy
From 6 April this year, all UK employers with an annual wage
bill of more than £3m – which represents less than 2% of
businesses – are required to pay 0.5% of that bill as an
apprenticeship levy, to fund new apprenticeships. In England,
control of such funding is put in the hands of employers by the
Digital Apprenticeship Service.
Each employer receives an allowance of £15,000 to offset
against this payment, payable to HM Revenue and Customs via
PAYE. For construction firms already paying the Construction
Industry Training Board levy, they are working with these
employers on a temporary transition package.

What is available?
Currently, a Surveying Technician Level 3 apprenticeship and a
Chartered Surveyor Level 6 degree apprenticeship have been
approved by the Department for Education and are ready for
employers to recruit new starters or upskill existing staff.
The Associate assessment is the final examination for the
Surveying Technician apprenticeship, while the APC is the end
point for the Chartered Surveyor degree apprenticeship. These
programmes cover the following areas of practice:

RICS has been working with
employers and the government
to create professional trailblazer
apprenticeships in surveying,
which enable studying
alongside paid employment
bb
bb
bb
bb
bb
bb
bb
bb
bb
bb

building surveying
commercial property
residential property
land (Level 3 only)
minerals and waste management (Level 6 only)
planning and development
project management
rural (Level 6 only)
valuation
quantity surveying.

We are working with other employers and universities to develop
other apprenticeships and areas of practice.

Funding and eligibility
All businesses will get 90% funding for an apprentice’s
training, assessment and certification, whether from their own
levy payments or from the government, though some small
businesses recruiting young people may be eligible to receive
100% of the costs.
Only apprentices whose workplace is based in England will
be funded under this system. To be eligible, the individual must
spend 50% or more of their time at work, be training to a higher
level of qualification, or be retraining to an equivalent or lower
level provided that the apprenticeship is in a different area and
giving them substantive new skills. C

Barry Cullen is RICS Future Talent Director
bcullen@rics.org

For full details about which employers pay the levy and which do not,
please visit www.rics.org/employanapprentice
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TAXINGTIMES
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Robert Walker comments on the
impact of the Finance Bill 2017 for
UK real estate

Getting to grips with the
Finance Bill 2017 is not
an easy process. It is an
extremely lengthy piece
of legislation, and this may
account for why it was
published in two separate
stages, in December 2016
and January 2017. It is also to
be effective from April 2017,
despite still being in draft form
until its expected enactment
in the summer.
The provisions are,
however, not likely to change
before enactment, and some
of the key measures affecting
real estate are outlined below,
with a particular focus on
interest deductibility.

Interest deductibility
From 1 April 2017, these rules
limit corporation tax relief for
interest expenses.
The draft legislation
adopts the Organisation for
Economic Cooperation and
Development’s best-practice
recommendations. It restricts
each group’s net deductions
for interest to 30% of
earnings before interest, tax,
depreciation and amortisation
(EBITDA) or if higher, to an
amount based on the net
interest-to-EBITDA ratio for
2 0 May / J U N E 2 0 1 7

the worldwide group, referred
to as the group ratio.
Concerns had been raised
that investors may not be
able to obtain full deductions
for third-party interest; the
draft legislation has improved
the likelihood of securing
a deduction. Although
deductions for third-party
debt are still not guaranteed,
the group ratio calculation
now allows for adjustments to
reduce the impact of certain
“book to tax” differences – for
example, asset revaluations.
There are also provisions
to protect investment in
infrastructure with a public
benefit – the Public Benefit
Infrastructure Exemption –
and a de minimis rule so that
only large businesses with
interest of more than £2m per
annum are affected.
The Public Benefit
Infrastructure Exemption
includes third-party loans that
fund infrastructure used to
provide public benefits, which
includes the provision of rental
property to third parties. Its
provisions are also intended
to deal with more complex
group-financing arrangements
where third-party loans are
not made directly to the entity
providing the benefit and
with some historic, related
party debt. The inclusion of
a number of conditions that
need to be satisfied means
not all companies investing in
real estate will qualify.

Tax loss reform
While the reform will give
companies some flexibility by
relaxing the way they can use
Image © Shutterstock

losses arising on or after
1 April 2017, it will also restrict
companies’ use of losses
carried forward.
They will not be able to
reduce their profits arising on
or after 1 April 2017 by more
than 50%, and this restriction
will apply to a company or
group’s profits above £5m:
carried-forward losses arising
at any time will be subject to
the restriction.
Following representations
made by the property industry,
a number of changes have
been made to the original
proposals. In particular, where
a company’s trade ceases
and it has unused losses
from that trade – for example,
where a company is set up
for the purposes of a single
property development – those
losses can be offset, without
restriction, against profits
arising in the last 36 months
of the trade. This should
help to avoid the problem
of wasted losses in special
purpose vehicle property
developments.

Exemption reform
From 1 April 2017, the draft
legislation removed the
requirement for the investor
company to be trading
or in a trading group and
provides for the substantial
shareholding exemption to
apply to companies owned
by qualifying institutional
investors (see below), without
regard to the activities of the
companies in which they are
invested. This means that

passive investment companies
would qualify when held by
qualifying investors.
If at least 80% of the
ordinary share capital of the
investee company is owned
by one or more qualifying
investors, gains on a disposal
of shares will be fully exempt.
Where between 25% and 80%
is so owned, a proportionate
exemption is available, up to
that 80% threshold.
The investors included in
the definition of qualifying
institutional investors fall into
two categories:
1. investors that are exempt
from tax as a result of their
status, that is, pension funds,
charities and persons with
sovereign immunity
2. UK funds that are exempt
from tax on gains in order to
pass the incidence of tax on
to the fund investors, that is,
life assurance companies and
investment schemes.

REIT clarification
Finally, it was clarified that the
allowance announced in the
Autumn Statement to exempt
the first £1,000 of property
income does not apply to
property income distribution
received by a real-estate
investment trust (REIT). On
the plus side, it will typically
be possible to contribute REIT
shares into an ISA. b
Robert Walker is Partner and Real
Estate Tax UK Network Leader at
PricewaterhouseCoopers LLP
robert.j.walker@uk.pwc.com
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Karen Mason and David Rawlence explain how
landlords and tenants can arrange leases to make the
best of both clicks and bricks

Game over for the
turnover lease?

A

report from the
Centre for Retail
Research has
shown that the
British do more
of their shopping
online than any
other nation
(http://bit.ly/1hncVko). Although creating
numerous opportunities for logistics
firms and warehouse operators, it is
undeniable that this trend has disrupted
the traditional retail models on the high
streets and in shopping centres. Can the
turnover lease, in its current form, survive
this market upheaval, or will it also require
a comprehensive makeover?
A turnover lease is one where all or a
proportion of the rent is not fixed, and is
instead determined in accordance with
the turnover generated by the tenant at
the premises. It is a means for landlords
and tenants to share some of the risk and
reward of operating from the premises.
As such, turnover leases are
particularly suitable for unproven retail
operations, where there is a new entrant
to a particular market, or where a new
operator is being tried in an untested or
a newly upgraded location. The tenant
benefits from lower fixed costs at a
time when it is struggling to become
established, and while the landlord
may take a potential hit in terms of
revenue, there is always the possibility of

The boom in
online shopping
has ruptured
the traditional
correlation of
footfall and turnover
2 2 M AY/ J U N E 2 0 1 7

receiving a higher income if the tenant
is particularly successful. The key is to
balance the fixed rent against the correct
proportion of turnover rent.
However, the trend towards consumers
treating shops as showrooms – allowing
them to test and receive advice on
products before purchasing the item
online – undermines this balance of risk
and reward as well as posing numerous

Online shopping is
disrupting high-street
retail models

Images © iStock, Shutterstock
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so as to minimise the income risk faced
by the landlord.

Protections

Turnover leases allow
tenants and landlords
to share the risks and
rewards of retail
problems for landlords letting retail
premises on turnover leases. The boom
in online shopping has ruptured the
traditional correlation of footfall with
turnover, which has been so important to
landlords running shopping centres.

Challenge of online shopping
The trend for “showrooming” has been
held up as one of the main causes for the
demise of UK high-street chains Jessops
and Comet. The growth of showrooming,
however, is not always detrimental to
physical retailers, particularly where they
have such a strong online presence that
the consumer ultimately purchases items
through their website.
A landlord, on the other hand, that
might be expecting a significant income
to be coming from a turnover rent will be
more concerned if they are not entitled to
any share in the online revenue stream.
For the tenant, attributing the source of
the sale can be a tricky exercise. For a
landlord, knowledge of the prospective
tenant’s business and their proposed
plans for the use of the retail unit are vital
when negotiating both the terms of the
turnover lease and the appropriate level
of turnover rent.
It is quite clear that some retail sectors,
such as electronics and book stores,
are more vulnerable to showrooming
than others. If there is a high risk of
showrooming, then it would be wise for a
landlord to have a high proportion of fixed
rent and a low proportion of turnover rent

Landlords can put in place certain
measures to protect themselves from
the risk of showrooming. The turnover
lease can require the tenant to account
to the landlord for online sales that have
an interaction with the physical retail
store. For example, the landlord may wish
to include click and collect services and
customer orders through online in-store
terminals in the definition of the tenant’s
turnover at the premises.
A landlord might also be able to
negotiate a share of revenue generated
by online sales within a specified
geographical radius of retail premises,
as has happened in Australia. Some
retailers might see this as a fair trade-off
for having a reduced fixed rent; others,
however, might feel that the significant
investment in their online presence
means this is not something in which the
landlord should share, especially if their
online prices match their in-store price.
A landlord might consider making
the turnover rent personal to the first
tenant. This would mean that the full open
market rent would be written into the
lease with the discounted and turnover
rents contained in a personal side deed
to apply only for so long as that tenant is
trading from the premises.
Accordingly, an assignee or
undertenant would not benefit from
the same arrangements, because their
business might not suit the landlord,
especially if there were a high degree of
showrooming. The landlord could always
negotiate a further personal turnover
rent concession if they felt that this were
warranted, however.
An additional protection a landlord
should consider is making sure that
promotional or marketing costs they incur,
such as Christmas lighting or events in
a shopping centre, are fully or partially
recoverable through the service charge,
because they may not benefit from the
increased footfall at the retail unit or in
the shopping centre that is linked to this
expenditure. In the past, these incurred
costs may have directly resulted in higher
footfall and correspondingly higher
turnover rent.
Finally, the landlord might want to
consider a break option should the
turnover rent fail to reach a certain
threshold over an agreed period of time.
The tenant is usually given an initial
period to bed in but after, say, the first
year, if there are two consecutive years

when the turnover rent is not what it was
expected to be, the landlord might want
to break. For this reason, turnover leases
may not carry security of tenure.

Calculation and collection
The lease should have clear and
unambiguous provisions governing the
recording of the turnover, including
a detailed definition of what turnover
comprises. Invariably this will be the
hardest part of the negotiation. This
is where the detail of any online sales
should be covered.
The tenant is usually required to
provide turnover certificates as well as
making all account records available
to the landlord, which will usually also
want to have a right to audit the tenant’s
figures to make sure that the correct
amount of turnover rent is being paid.

Some things never change
Despite the justifiable concerns about
the erosion of the turnover lease’s
effectiveness due to the rise of online
shopping, the fundamental advantages
of this form of lease remain for both
landlords and tenants. Turnover leases
are a means for the landlord and tenant
to share both the risk and reward
of retail activities at the unit. In ideal
circumstances, the landlord and tenant
retain a mutual interest in the success of
the tenant’s business and enterprise.
So, provided that the turnover
provisions in the lease sufficiently protect
this partnership and the landlord is active
in its retail management, the turnover
lease has a future on the high streets and
in the shopping centres of Britain. C

Karen Mason is a partner and David Rawlence
is a solicitor in the property team at law firm
Boodle Hatfield
kmason@boodlehatfield.com
drawlence@boodlehatfield.com

Related competencies include
Landlord and tenant, Leasing/letting
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Hitting the nail on
the head: those
providing facilities
management services
need to be sure
that they get the
essentials right

Back to basics?
Innovation may be exciting, but we shouldn’t forget
compliance and quality service, says Ian Sparkes

I

nnovation is one of the
consistent requirements
we see in facilities
management service
agreements being brought
to market. Clients put
considerable emphasis on
ensuring that, by outsourcing they are
buying cutting-edge, on-market solutions.
Outsourcing allows clients to access
expertise in a field that is not core to
their business, and obtain the greatest
value from a skill set and expertise
that is unlikely to be present in their
organisation. But while clients are
demanding innovative thinking, it is still
the basics of facilities management
that are proving challenging to those
responsible for estates.

The sell
Clients perceive that by procuring
facilities management services in a highly
2 4 May / J U N E 2 0 1 7

competitive marketplace, they will be
buying a leading-edge product; one that
offers contemporary responses to their
property management and maintenance
requirements. They also want this quality
of service to be maintained and improved
throughout the contract. They often focus
on including innovation as part of the
contract’s objectives, measured by key
performance indicators to ensure that
there is an incentive to continue to bring
initiatives to the table, enhancing value
from the agreement.
Similarly, in a highly competitive market,
suppliers are straining to differentiate
themselves from one another by any
means other than cost. Myriad promises
and “innovative” solutions are contained
in every tender return, some more
practical and achievable than others.
Although it is important to ensure
that the sector, its suppliers and clients
consider progressive methods, is there a

disproportionate focus on this area? Why
is there not greater emphasis on the core
delivery of basic facilities management
services, and on delivering them well?

The reality
The facilities management profession
has for some time been in a race to
the bottom. The introduction of new
frameworks, especially in the public
sector, has seen the emphasis shifting
almost entirely towards cost, irrespective
of technical-to-commercial ratios of
evaluation. An apparent inability in most
cases to differentiate value from cost has
led to thinning margins and a requirement
to manage contract sums so tightly that
it is detrimental to the basic provision of
core facilities management services.
We advocate that the profession
should bring added value to client
portfolios. Good practice should be
shared; collaborative working to enhance
the value of the facilities management
contract and users’ experience is crucial.
However, we need to ensure it is done
on a solid platform. From any supplier
or client perspective, the primary issue
should be: “Are we compliant, and can I
prove it?” This should not only concern
planned maintenance inspections but
also any remedial action resulting from
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them. Often, we find no comprehensive
understanding of maintainable assets, nor
a robust change management process
for keeping the asset register.
Faithful+Gould is often engaged by
clients when this question cannot be
answered. This is usually a reactive
request as a result of an audit or incident.
More often than not, the findings are due
to the basics not being executed, controls
not being in place and a lack of client
visibility of supplier performance.
Clients often have a tendency to
accept the management information
provided by the supplier without having
a process in place to test, verify or
challenge its validity. While some would
argue that trust is essential to these
relationships, the client must also ask
themselves whether they are doing
everything they can to be sure that the
performance and associated level of
risk are understood. After all, health
and safety legislation cannot be entirely
discharged to another party.

Consequences
A lack of compliance with statutory
regulation can result in financial penalties
for that failure, as well as personal or
corporate prosecution and damage to
brand and reputation.
Recent trends in the development
of the regulatory health and safety
frameworks have been to increase the
duty of care on employers and those
providing services. Criminal law was the
primary focus for breaches of previous
prescriptive standards, under which an
offence had to be proved beyond all
reasonable doubt.
The law and supplementary standards,
such as approved codes of practice, have
evolved so that they are no longer based
on regulatory compliance but sit under a

Where the breach
of a regulation is
proved, the only
defence against
prosecution is to
demonstrate due
diligence
framework of a reasonably practical duty
of care.
The strict and absolute duty on
employers and service providers means
that where the breach of a regulation
is proved, the only defence against
prosecution is to demonstrate due
diligence; that is, to show that you have
done all that was reasonably practical to
avoid the breach.
Whether done in house or outsourced,
planning and completing statutory and
mandatory or regulatory maintenance
is notoriously difficult to track and
prove. Deskilling and commoditisation
in facilities management has led to the
market failing to discharge its planned
maintenance responsibilities consistently.
Root causes for this include poor asset
information – collection, verification,
upkeep – and poor maintenance planning.
This is driven by uncertainty over which
standards to apply, poor systems and
processes to manage maintenance tasks,
and poor training and education of the
maintenance workforce.
When these market failures are
considered in the context of the Health
and Safety at Work etc. Act 1974 and the
Corporate Manslaughter and Corporate

Case study
An Essex Hospital Trust was fined £350,000,
having been found guilty of causing the death
of two people and infection of others through
exposure to Legionella bacteria.
It was found that it had not adequately
discharged responsibilities in relation to
its water systems. Shower heads and
thermostatic valves had not been properly
cleaned, appropriate periodic checks had
not been completed and risk assessments
were found to have been inadequate. Public
Health England recorded around 500 cases
of reported Legionella infection in 2016.

Images © Shutterstock; Alamy

Homicide Act 2007, then the value
of independent technical assurance
becomes clear.

Assurance
It is not enough for those who are
corporately accountable for safe
environments to trust that maintenance
is being managed and provided by
those responsible. Transparency
must be established so the risk can
be ascertained and then mitigated or
managed. Those accountable must
assure themselves that maintenance is
being competently carried out and that
they can prove it. The consequences of
inaction are significant when considered
against the potential impact of failure.
For organisations that outsource
facilities management provision, further
value is created in expanding this
assurance to comply with contract.
Auditing suppliers against contract
requirements and performance standards
is important in evidencing whether value
for money is being achieved and clients
are receiving what they pay for.
True innovation in facilities
management is applying new thinking to
the same old problems. We should not be
experimenting at the edges with technical
solutions; we should be turning our
thinking to how to bridge the fundamental
divide between client and contractor
to provide assurance and ultimately to
improve performance. C

Ian Sparkes is Associate Director in the
Strategic Asset Management team at
Faithful+Gould
ian.sparkes@fgould.com

www.rics.org/strategicfm
New RICS Component LifeCycle Tool
The tool provides data that will enable you to
plan strategically and that helps encourage
efficiency savings
Register your interest at rics.org/clct

Related competencies include
Facilities management
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Vivien King considers the implications for reinstatement clauses of lease renewal in
demised premises that have been altered by tenants

Altered
states

M

any commercial
leases enable
a tenant to
conduct physical
alterations to the
premises demised:
some works
require landlord’s
consent, some do not. Certain leases, or
licences to conduct alterations, require the
tenant to remove some or all alterations at
the lease end and to restore the premises
to the physical state at commencement.
This article is not concerned with the
meaning and effect of those covenants,
neither is it concerned with when or how
the landlord should make their request
to restore the premises to their original
condition. Instead, it focuses on the
problems that can arise if and when
the tenant remains in occupation of its
altered premises pursuant to a new lease.
The new lease may follow a tenant’s
request for one under Part II of the
Landlord and Tenant Act 1954, but does
not always do so. The landlord and tenant
may simply agree, outside the provisions
of the act, that a new lease should be
granted after expiry of the old, or that
the old lease may be surrendered by the
tenant to enable the parties to enter a
restructured agreement.

Protracted negotiations
Whatever the reason and procedure,
negotiations will almost certainly have
been protracted, usually in relation
to rental levels, and little thought will
have been given to the premises to be
demised. The tenant was, after all, in
occupation and knew the premises well,
and the landlord will have made sure the
tenant continues to keep and yield up
the premises in repair with alterations
removed at lease end. What would the
parties say, however, if reminded that the
premises demised pursuant to the new
lease will be those premises as they exist
at the commencement of the new term?
Let us look at an example. A certain
premises originally consisted of four
floors of open office space constructed
2 6 May / J U N E 2 0 1 7

around a central core that contained
lifts, stairs and toilets. The tenant took
up occupation of the premises pursuant
to a five-year lease granted in 2005.
They installed throughout the building
raised floors and suspended ceilings
that contained a new heating and air
conditioning system, modern lighting and
communication systems.
They also installed a large reception
desk on the ground floor with partitioned
meeting rooms, service rooms – including
a small kitchen enabling reception staff
to offer refreshments to visitors – and
wardrobes for visitors’ outdoor clothes,
bags and so on. The remaining floors
were partitioned to give small, individual
offices on floor one and open space on
floors two and three, each containing
work space, staff eating facilities, internal
meeting rooms and break-out areas.
This fit-out suited the particular tenant,
but the landlord was anxious that the
premises be restored to open office
space at the lease end. They therefore
imposed a reinstatement clause requiring
the tenant to remove their alterations
at the lease end and to conduct all
necessary repairs.

New tenancy
In 2010, the tenant requested a new
tenancy and negotiations ensued. The
new lease was granted in 2011, on
the same terms and conditions as the
original lease excepting as to rental
level, and expired in 2016. At lease end,
the landlord’s building surveyor served
a schedule of dilapidations requiring
the tenant to remove the totality of their
Image © iStock

2005 fit-out. The tenant refused. While
they recognised that they must yield up
the premises in repair, they did not, they
claimed, have to remove their alterations:
none had been made since 2011.
The identity of the property demised
by a lease depends on the way the
documentation is constructed but, as
Nicholas Dowding and Kirk Reynolds
point out in Dilapidations: The Modern
Law and Practice, “The description of the
demised premises in the lease must also
be read in the light of the objective facts
reasonably available to the parties at the
date of the lease.” Unless the lease states
otherwise, the facts will dictate that the
demise is as it existed at the date of the
new lease – that is, in our example, with
the tenant’s alterations in place.
The parties could, of course,
agree otherwise: it will be a matter of
negotiation between them. Equally, the
parties’ building surveyors could bring
this matter to their respective clients’
attention, for instance, agreeing works to
be conducted pursuant to the old lease
and advising that a schedule of works
to be conducted at the lease expiry be
annexed to the new lease. So: be alert,
warn and advise. C

Vivien King is a consultant to Malcolm Hollis
vivienking@malcolmhollis.com

Related competencies include
Landlord and tenant, Property management
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Tips from
the top
UK Young Surveyor of the Year 2016
Matthew Fedigan details his facilities
management business’s successes and
offers advice for developing firms

I

It was while I was enjoying a
drink with Dominic Evans in
the historic Philharmonic pub
in Liverpool that the original
idea for Domec was formed.
Dominic and I had worked
together for separate
organisations for 10 years
and during that time had
become close friends as well
as colleagues. The idea for
setting up a multidisciplinary
facilities services company
was born of a shared
frustration with overly
bureaucratic and impersonal
services provision, together
with a desire to shake up the
status quo in the sector.
Undeterred by the
recession, the effects
of which were still very
evident, we decided to go
for it, believing Dominic’s
engineering services sales
background and my surveying
expertise would prove a
winning combination.
Making the most of our
existing contacts, we got off
to a great start and by the end
of our first year, had turned
over around £90,000. Five
years later, we now employ
32 people, own a transport
2 8 M AY/ J U N E 2 0 1 7

fleet and are approaching a
turnover of £2.5m.
Our bases in the North
West of England and the West
Midlands have enabled us
to provide national coverage
for clients, which include
market-leading hotel groups,
universities and schools,
the National Trust and the
National Youth Agency.
The organisation comprises
engineers and building
surveyors and is split
between our engineering and
maintenance division and our
subdivision, a professional
services team. The former
undertakes planned and
reactive maintenance, 24
hours a day, 365 days a year,
while the latter provides
advice on building and
maintenance strategy.

Building a reputation
I led the creation and
development of Domec’s
professional services division
to offer clients a wider
range of technical facilities
management and surveying
services. This has been vital
in helping us to grow the
company so significantly in a
relatively short space of time.
While it was part of a natural
progression, we believe
that it sets us apart from
other similar-sized facilities
management organisations.
We have worked on some
high-profile developments,
including Millennium Point,
a major, multimillion pound,
multi-use development in
Birmingham city centre. As

well as housing the Thinktank
science museum and parts of
Birmingham City University,
it is also a popular attraction
for visitors.
My role has involved
working closely with the
director of facilities on the
redevelopment of the site,
including major refurbishment
and reroofing design, as well
as specification programmes.
This partnership work has led
to the refurbishment of the
Imax cinema for use by the
university as a lecture theatre.
It as also enabled Millennium
Point to make better
commercial use of external
terraces and an atrium for
major public events.
We also help and guide
professional teams in a
variety of situations, including
a recent project at a major
port site that was facing
prosecution and possible
closure by the Health and
Safety Executive (HSE) due to
major safety failings.
Drawing on expertise I have
developed in the surveying
industry, I led an incredibly
pressured team to create
better working practices and
a positive, open approach to
the contraventions highlighted
by the HSE. The site was
Image © iStock

successfully turned around
and is now a safe place in
which to work.
We have also recently
worked alongside a
well-known, leading institution
to reshape and rationalise
its considerable property
estate portfolio strategy.
While undertaking the project,
I noticed that current leases
employed by the client
could be changed to save
rental costs at many of its
sites nationally. This could
be achieved by the client
aligning itself directly and
physically with strategically
significant clients, often at
their premises.
Taking this innovative
approach has led to increased
commercial opportunities
for the client and decreased
expenditure on rents and
rates, while minimising
exposure at the end of the
lease term.

Specialisms
Domec has developed
a niche for energy,
conservation, heating and
cooling maintenance and
refurbishment in historic
and listed buildings. When
planning the installation of
a new heating system in a

C ommerci al
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Know where your strengths lie, focus on those
and learn to turn down work that is not the right fit
building that is listed and
hundreds of years old, there
are many factors that need to
be taken into consideration,
and the process is frequently
technically challenging.
Working with the National
Trust, most recently at Plas
Newydd Country House and
Gardens in Anglesey, North
Wales, we were installing
sustainable technologies
including heat pumps,
developing a system for
taking water out of the nearby
estuary to service the site.
We also develop and install
systems that are economical
to run; these include heating
systems that are easily
controlled depending on
which sections of the building
require heating at certain

times. This expertise also
extends to maintaining the
mechanical systems of an
historic steam generator
at the Thinktank science
museum in Birmingham.
The aim is to continue to
grow the business organically
as we strive for a turnover
of £6−7m a year. We have
recently secured several new
clients in the beer-brewing
sector and have recruited new
members of staff.

Growing business
Our advice to anyone
considering a similar route is
to know where your strengths
lie, focus on those and learn
to turn down work that is not
the right fit for the company.
In the early days, we said yes

to every job that came along,
no matter how small. However,
this is not a strategic way to
run a company and jobs that
are not right can take a lot of
resources for little in return.
It sounds obvious, but
manage cash flow and
investment back into the
company as best you can, and
trust and empower your staff.
When employees feel valued,
they will develop and have the
freedom to be creative.
I ensure I look out for each
team member personally,
offering professional and
pastoral support and guidance
to allow them to progress
in their careers so they can
mature as individuals.
My passion for growing
the business and love of

surveying as a professional
discipline complements
Dominic’s sales skills. We
are particularly proud of the
excellent reputation that we
have achieved in the facilities
management sector. C

Matthew Fedigan MRICS is
Director of Domec
matt@domec.co.uk

RICS Training
Certificate in corporate real estate
and facilities management
www.rics.org/fm-re-certificate

Related competencies include
Business planning, Client care

FM for the future
RICS and the International Facility Management
Association have reviewed the facilities management
sector to define its impact on organisational strategy

I

t is no exaggeration
to say that facilities
management (FM) is
experiencing greater
uncertainty today
than at any time in its
history. Economic and
technological change is
creating big upheaval, affecting demands
on the profession and presenting major
opportunities and threats.
RICS and the International Facility
Management Association (IFMA) have
collaborated with The Occupiers’ Journal
to release the third report in the Raising
the Bar research series. This has allowed
us to look at the state of the profession
and explore findings from 1,700 global
corporate real-estate professionals on
how strategic FM is enhancing business.
The broad imperatives of the first
study, which was conducted in 2012,

remain valid in 2017. However, our
experience over the past five years
suggests that both the profession and the
sector must become even more proactive
than we envisioned in 2012.
The challenges facing FM in 2017
are not just limited to cost reduction.
Although FM has become even more
complex and central to business strategy,
it does not receive the recognition of
other corporate functions. An increasing
shortage of skilled FM professionals is a
significant barrier – FM is not attracting
enough new talent to replace those
who are retiring, and the resultant skills
shortage is even more marked in respect
of providing strategic FM.
Together, IFMA and RICS will use
these findings to define the future of the
profession. The collaboration is a means
of better understanding the FM sector to
ensure all practitioners and their clients

Last year’s RICS–IFMA
collaboration launch
benefit from consistent, world-leading
professional standards and guidance.
We will focus on training and equipping
FM professionals with the knowledge and
tools they need to meet standards. This
will help create a labour market for FM
professionals by clearly articulating to
hiring managers the skills and knowledge
needed to execute the FM role effectively
– a major advancement for a profession
that is increasingly seen as being at the
heart of corporate strategy.
Together, we will improve consistency
and transparency in property
information and enhance the work of FM
professionals across the globe. C

Read the full report and help define the future
of FM at www.define.fm
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Martin Chitty explains the complex world of network
energy charges and why end users need to speak up

E

The small print

lectricity network
charges in the UK
are increasing by
5–10% or more
each year, which
means they are
more relevant now
than ever for energy
buyers. These costs represent around
28% of the bill for the average business
customer, and include a wide range of
fees such as distribution use of system
(DUoS) and transmission use of system
(TUoS) charges. Electricity network
charges cover the costs of operating
and maintaining the regional and national
power grids. Whether they are visible on
the invoice or bundled into the energy
rates, these increasing charges are paid
by every energy user.
The magnitude of these electricity
network charges, in combination with the
upward trend, means that it is important
to have an in-depth understanding
of costs, what they cover and how
they work. Unfortunately, accessible
information is scarce and network
charging remains a dark art, even for
experienced energy buyers.

Why we should dig deeper
Many energy buyers tend to ignore
electricity network charges or leave their
supplier or broker to deal with them. A
common misconception is that, because
they are regulated, there is nothing
you can do about them. Understanding
the methodologies and mechanisms,
though, actually allows energy buyers
to understand their expenditure profile
better, and to forecast and optimise their
costs more effectively.
Furthermore, errors in electricity
network charges are commonplace.
While arithmetical or pricing errors can
be detected by bill-checking processes,
serious errors can usually only be
uncovered through technical expertise,
regulatory know-how and forensic
auditing techniques.
With a detailed understanding it is
possible to unpick the supply chain to
identify costly anomalies. For example, a
hospital in the East of England reclaimed
3 0 May / J U N E 2 0 1 7

£1.1m due to a classification error by
its network operator. An IT services
company, with sites across the UK,
discovered overcharges of £700,000,
which were caused by their supplier
misinterpreting data sent to them by a
network operator.

Method in the madness
Both of the above cases occurred despite
robust bill-checking processes. But how
is it possible for such significant six- and
seven-figure overcharges to be missed
by intelligent software systems and
billing experts? And why do many energy
buyers lack a detailed understanding of
electricity network charges?
The reason is the sheer complexity that
underpins electricity network charges –
a vast array of labyrinthine legislation and
esoteric regulatory documents. Taking
DUoS charges as an example, those on
your electricity bill are derived from 14
different regional charging statements.
These are obtained from the Distribution
Connection and Use of System
Agreement (DCUSA) and the Distribution
Code, which in turn draw from the
Electricity Distribution Licence.
Lost yet? You’re not alone. The process
remains unclear, and these unwieldy
documents are not customer-friendly.
In fact, in our experience, most energy
buyers are not even aware of their

existence. Nonetheless, if you know
how to access and interpret it, there
is a wealth of information available
showing how DUoS charges – the largest
electricity network cost and a significant
part of the electricity bill – are calculated
and applied.
To compound the situation, many
of these documents are amended
on a regular basis. The 1,000-page
DCUSA, for example, has an average
of 35 changes proposed for it annually,
ranging from grammatical corrections
to sweeping amendments that have an
impact on the charges paid by energy
users across the UK.

How to make a difference
Although it is not immediately apparent,
there are channels through which energy
buyers can gain an understanding of
electricity network charging policy and
the changes that could affect them.
For example, signing up to the DCUSA
website (www.dcusa.co.uk) offers visibility
of all amendments to the agreement
along with relevant mail updates.
Believe it or not, energy buyers can
have a voice in this process alongside
the network companies, suppliers
and Ofgem. The DCUSA change
process includes a wide range of public
workgroups, and consultation processes
are run in which customer participation
is encouraged.
Getting involved is not futile –in recent
years, there are examples of potentially
unfair regulatory policy changes that
were amended or withdrawn as a direct
result of customer feedback.
Unfortunately, customer engagement
is currently minimal, with most changes
receiving little to no input. Speaking
up is the only way that energy buyers
can make a difference and ensure that
regulatory policy works for them, not just
for the industry. C

Martin Chitty is Director, Energy Analysis at
Professional Cost Management Group Limited
mchitty@pcmg.co.uk

Related competencies include
Corporate real estate management,
Property management
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They’re
finally out
Melanie Kendall-Reid summarises
the key requirements and clarifications
now that the government’s guidance on
Minimum Energy Efficiency Standards
has been published

I

n February, the
Department
for Business,
Energy and
Industrial
Strategy
published
guidance for landlords and
enforcement authorities on
the minimum level of energy
efficiency required to let
non-domestic property under
the Energy Efficiency (Private
Rented Property) (England
and Wales) Regulations 2015
(http://bit.ly/2kPFWnv).
This long-awaited guidance
details the requirements
against which compliance
with the Minimum Energy
Efficiency Standards (MEES)
will be measured, and clarifies
the numerous unanswered
questions many have been
asking since the legislation
was passed two years ago.
The Energy Efficiency
Regulations aim to tackle
the least energy-efficient
properties in England and
Wales – those rated F or
G on energy performance
certificates (EPCs). The
regulations establish a
minimum rating of E for both
domestic and non-domestic
privately rented property.
By increasing the energy
efficiency of non-domestic
stock, the government aims
to increase energy security
while the demand for
energy efficiency measures
is expected to support
growth and jobs in the green
construction industry and

the supply chain for energy
efficiency products.
There were several drafts
before the final document was
published. There has been
a great deal of discussion
on the interpretation of the
regulatory requirements,
taking into account the
enormous array of scenarios
under which a property can
be leased. It is great to see
that many of the situations
that were put forward as
potential issues have been
addressed in the guidance.

Feedback addressed
Key areas that have been the
topic of much debate are now
included in the guidance as a
direct result of feedback from
the industry.
bb EPC requirements: where
a building is required to have
an EPC due to a sale, letting
or modification, the landlord
will be subject to
non-compliance penalties if
they do not register a valid
certificate. Where a building
is exempt from requiring an
EPC, or the need for a new
EPC has not been triggered,
the building will not be subject
to the minimum standards.
There is no requirement to
obtain an EPC to comply with
the MEES.
bb Multiple EPCs for
buildings and demised
spaces: with regard to
multi-let properties, there are
many situations where EPCs
are registered and valid for
both the entire building and
Images
Image©© iStock

its demised spaces. In such
circumstances, the EPC for
the demised space will be
relevant. Where there is an
EPC for the whole building
only and the demised space
does not require an individual
EPC, the certificate for the
whole building will be relevant.
bb Listed building
requirements: it is a
popular misconception
that all listed buildings do
not require an EPC. This
is only the case where the
character or appearance
of the property would be
altered by compliance with
the energy performance
requirements; for example
replacement glazing or solar
panel installations. The owner
of such a property must seek
appropriate advice on the
requirement for an EPC.
bb Responsibilities of
landlords and superior
landlords: it is clear that
anyone who lets a building
or part of a building on a
qualifying lease must comply.
There will therefore be
occasions where tenants are
also landlords. In addition,
public bodies and local
authorities acting as landlords
will also be responsible.
bb Green Deal availability:
there is minimal reference
to the Green Deal in the
guidance documentation.
However, there is clarification
that, as the Green Deal
funding was never extended
to the commercial property
sector, it is not applicable to
comply at this time.
bb Lease exclusions: the
guidance is clear that leases
are exempt if granted for

six months or less where
the tenant has not been in
situ for 12 months or more
and there is no provision for
renewal beyond six months.
In addition, leases granted for
a term certain of 99 years or
more are also exempt.
bb Validity of EPCs: where
there is no requirement to
renew the EPC and it expires
during the tenancy, the
property will not be required
to comply with the MEES.
This will become of particular
interest in 2023 as, if the
EPC has expired and there
is no legal trigger to renew
it, the requirement to comply
with the minimum standards
will not be applicable as
the regulations state that
compliance is required where
there is a valid EPC in place.
The Private Rented Sector
Exemptions Register was
opened on 1 April and will
be available online for public
viewing, with non-compliance
also being published through
the platform. C

Melanie Kendall-Reid is
Compliance Director
at Carbon 2018
compliance@carbon2018.com

Related competencies include
Leasing/letting, Property
management, Sustainability
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Don’t risk it
James King warns of the dangers of
underinsurance and provides advice for
keeping cover accurate and up to date

U

nderinsurance is an issue for both the
insurance sector and its customers. A
Building Cost Information Service report
conducted in 2012 revealed that 80% of
commercial properties were underinsured.
What are the factors driving
underinsurance in commercial properties?
Inertia and lack of awareness are the most obvious, but are
there others?
Underinsurance has always been a feature of the commercial
property sector when deciding on the declared value for the risk
you wish to insure. Because underinsurance will only apply in
the event of a claim rather than when the policy is taken out, it is
imperative to ensure that the policy has the correct basis from
the start and is updated as required.
As it looks likely that the UK will embark on protracted
negotiations to leave the EU, many expect to see potential cost
increases and imports to rise since a lot of building materials are
EU-sourced, so it is crucial to ensure that properties are being
insured for the correct sums.

Investment risk
The level of underinsurance in the commercial sector is of
real concern, particularly for property owners, who are risking
their investments. They are potentially exposing themselves to
significant costs in the event of a rebuild, as their insurance may
not cover the full costs of this, which may include demolition and
site clearance, together with the related professional fees.
Another major concern is that if a property is subject to
finance, the agreement will stipulate that it is fully insured and
will remain so throughout the term of the loan. A regular review
of the declared value is strongly recommended to safeguard
against contravening the loan agreement.

Getting valuations right
Failure to conduct regular valuations is probably the most
common reason for underinsurance. The valuation must be
for the demise of the whole risk, not just the main structure.
Typically insurers define a property risk as:
bb landlord’s fixtures and fittings therein and thereon, including
former property of tenants relinquished to the named insured
bb outbuildings, annexes, extensions and substations
bb walls, gates, fences, canopies and fixed signs
bb ornaments and statues, but not where insured under
machinery plant and all other contents, nor where the
designation under which such property appears in the named
insured’s books would require it to be insured under machinery,
plant and all other contents, up to a limit of £500 for any one
ornament or statue
bb surfaces and foundations of car parks, yards, roads,
3 2 M AY/ J U N E 2 0 1 7

pathways, pavements, patios, terraces, forecourts, driveways,
service areas, pedestrian malls, associated lamp posts and other
street furniture
bb services, but not where insured under machinery plant and
all other contents, nor where the designation under which such
property appears in the named insured’s books would require it
to be insured under machinery plant and all other contents
bb building management systems, but not where insured under
computer and telecommunication equipment, nor where the
designation under which such property appears in the named
insured’s books would require such property to be insured under
computer and telecommunication equipment
bb security lighting, cameras, other security devices and
fire-protection devices
bb telecommunication, television and radio aerials, satellite
dishes, aerial fittings and masts
bb foundations or footings unless otherwise excluded
bb glass, including framework alarm strips or fittings and
lettering thereon.
The declared amount to insure is made up of the full cost of
reinstatement of the demise, and will also include the costs for
the removal of debris, architects, surveyors’ fees and VAT where
this is appropriate.
No professional insurance broker wants to find themselves in
a situation where their client has a genuine claim that is covered
only to discover that the sum insured is inadequate. Brokers
have a duty to remind property owners of the benefits of regular
valuations, the consequences of underinsurance and, more
importantly, how they can take the appropriate actions in a
cost-effective and efficient manner.

Insurance Act 2015
The Insurance Act 2015, which came into force in August 2016
(www.legislation.gov.uk/ukpga/2015/4), contains important
changes, and those in the property sector should be aware of
these. Insurers do not need to rely on their policy wordings to
reduce the costs of claims as they will be able to proportionately
reduce these due to inaccurate disclosures. Therefore, the
duty to provide a fair presentation of risk should be given the
utmost care and consideration, to ensure that the property at
Image © Shutterstock
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Table 1
Sample payout for an underinsured property
Declared
value

£1,000,000
The figure
declared to
insurers

Rebuilding a property
after a fire may leave
your declared value
considerably out of date
risk is accurately presented to insurers to avoid any detrimental
settlement adjustments.

Top tips for property owners
bb Put in place a rolling programme of valuations by
RICS-qualified surveyors, thereby spreading the costs.
bb Take advantage of the preferred supplier rates on offer for
valuations from brokers and insurers.
bb Assess valuations annually using one of the many online
calculators to pinpoint those properties most at risk from an
erroneous valuation.
bb Avoid the temptation to remove index-linking applied to sums
insured by many insurers – the rate of increase is not plucked out
of the air.
bb Keep increasing the sum insured in line with rebuilding costs.
bb Work with brokers who have specialist teams focusing on the
property sector.

Definitions
“Underinsurance” and “average”
For buildings valuation, reinstatement is normally applied. It
reflects the cost of replacing the building irrespective of its age,
size or suitability. The reinstatement value should include the
cost of demolishing and clearing away the existing structure and
rebuilding it with modern materials, using modern techniques,
allowing for professional fees and in accordance with any
statutory requirements.
If the reinstatement value is incorrect then “average” can be
applied: this allows insurers to pay only a percentage of the loss
if a building is underinsured. So if the building is only insured for
half of what it would cost to rebuild, the payment will be half of
the loss, and in certain circumstances the insurer will refuse to
pay completely. “Average” can be applied to any size of claim.
Unfortunately, if the building is overinsured, the reverse does not
apply and there is no profit, simply an overpayment of premium.
It is worthwhile ensuring that the reinstatement cost is
correctly calculated. A leading UK insurer has commented that
as many as 50% of claims for damage to buildings are being
settled below the cost of reinstatement, which could have a
significant impact on property owners who would have to fund
the difference themselves (see Table 1 for an example).

Reinstatement
value

Cost of
damage

Payment by
insurer

£1,500,000 £1,000,000
£666,000
As defined in The cost of
This
main text
repairing the represents
building
two-thirds of
the damage

Total refusal

£0
Possible
cancelled
policy for
deliberate
underinsurance

“Declared value” and “sum insured”
To check the figure for which your premises are insured,
examine your insurance certificate or schedule. This may show
two figures: one labelled declared value (DV), the other sum
insured (SI).
The DV is the lower figure. This is the total cost for rebuilding
your premises – including all fixtures and fittings, car parks,
pavements and similar property for which you are responsible –
at the inception or renewal date of your policy. It should include
an adequate allowance for professional fees and debris removal
costs as well. This figure must be adequate for full reinstatement
of the property.
SI is the DV plus a percentage uplift, as provided free by
insurers, to cover inflation, changes in the Building Regulations
and increased costs for labour or materials. In insurance terms,
this is known as a “post-loss inflation protection”.
But why is this needed if the DV is correct? If the worst
happens and a serious fire occurred on day 364 of your policy,
then it took a year or more for new plans to be drawn and
planning permission to be obtained, it could then take a further
year to rebuild. By this time, the original DV would be more than
three years out of date, and a shortfall in your claims payment
could leave you out of pocket. Insurers know that it is impossible
to rebuild on the same day as the loss, so the sum insured
should allow full reinstatement at the later date. The sum insured
will be the higher figure on your certificate, but this benefit is
only available if the DV is correct.
For absolute clarity, the insurance premium is calculated using
the lower figure of the two, the DV. As you are only paying a
premium based on the DV, insurers will expect this figure to be
adequate to rebuild your property on day one of the policy. So it
is imperative that this is correct, as the higher sum insured figure
will only cover inflationary factors and not underinsurance where
the DV is set too low. C

James King is a senior executive at chartered
property broker Clear Insurance
james.king@thecleargroup.com

Related competencies include
Insurance, Valuation
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Progress your career
The RICS Diploma in Arbitration
This nationally recognised course will provide you with the skills and
practical knowledge to seek work in the capacity of an arbitrator or
act in representing parties at arbitrations across the property, built
environment and related sectors.
What will you learn?
• The application of English law, the law of tort, the law of contract and
the law of evidence to Arbitration
• The Arbitration agreement and appointment
• Interlocutory applications and Arbitration process
• How to write and prepare for a valid Arbitration award
This course entitles you to fellowship of CIArb upon
completion of all related assignments and a peer interview.

For more information contact t 024 7686 8584 e drstraining@rics.org w rics.org/arbitration

Residential Property
Conference 2017
5 July 2017
Hilton London Tower Bridge, London
The annual RICS Residential Property Conference brings together the
leading experts to debate and analyse how the industry needs to react to
solve the housing crisis.
Join the conference to beneﬁt from critical updates and understand the key
themes for 2017 and beyond, including a look at housing issues regionally,
investment opportunities and latest market trends.
Network with like-mined professionals and receive updates on different
practice areas, including a market overview, case law update and the latest
best practice guidance for your particular sector.

Book online today:

rics.org/residentialconference
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It’s time to call
the experts
Jan Ambrose explains the importance of using Gas
Safe-registered engineers

G

as safety can be a
matter of life or death.
The Gas Safe Register
− which replaced
the Certificate of
Registered Gas
Installers scheme – is
the official body in the UK, Isle of Man and
Guernsey that is appointed by the Health
and Safety Authority for each area.
It aims to protect homeowners and
occupiers from unsafe work, assesses
the competence of engineers by
inspecting their work, and campaigns to
raise awareness of the risks associated
with using unregistered engineers, who
are working illegally. There are nearly
73,000 companies listed on its register,
with 102,000 engineers qualified to work
on gas boilers, 92,000 on cookers and
87,000 on fires.
Around 250,000 illegal gas jobs are
carried out in homes and businesses
across the country every year
(http://bit.ly/2jqknZh). The findings from
122,000 inspections carried out by the
Gas Safe Register team over the past five
years showed that:
bb more unsafe appliances have been
found in rented accommodation than in
owner-occupied homes
bb investigation data spanning five
years shows that gas heaters account
for 59% of all unsafe appliances found in
rented accommodation
bb 19% of tenants are unaware that their
boiler should be checked annually, and
more than half of this group (11%) did not
think that their boiler had been inspected
this year (http://bit.ly/2fix6ve).
Health and Safety Executive (HSE)
figures for 2008−9 show that 18 people
died and 310 were injured due to
dangerous work (http://bit.ly/1MZezOB).
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Carbon monoxide (CO) poisoning – a
common result of leaking or faulty gas
appliances – results in a yearly average
of around 40 deaths and 300 injuries
(http://bit.ly/2jGMNyB).

Landlords’ legal duties
These apply to a wide range of
accommodation occupied under a lease
or licence, including:
bb residential premises provided for rent
by local authorities, housing associations,
private-sector landlords, cooperatives
and hostels
bb rooms let in bedsit accommodation,
private households, bed and breakfast
accommodation and hotels
bb rented holiday accommodation, such
as chalets, cottages, flats, caravans; even
if the let is only for a week, the landlord
still has gas safety duties.
The Gas Safety (Installation and Use)
Regulations 1998 outline landlords’ duties.
A landlord letting a property with gas
appliances has three key responsibilities.
1. Maintenance of pipework, appliances,
chimneys and flues: gas appliances
should be serviced with the frequency
stipulated in the manufacturer’s
instructions – if these are not available,
a Gas Safe-registered engineer should
service them annually.
2. Gas safety check: there is a legal
requirement on landlords to have all
gas appliances checked annually by a
registered engineer.
3. A record of the annual gas safety
check: the CP12 certificate should be
given to existing tenants within 28 days of
completion, or to new tenants at the start
of their tenancy. If the rental period is
less than 28 days at a time, a copy of the
record should be prominently displayed
in the dwelling. Copies of the record must
Image © iStock

Gas is highly
combustible and
appliances and
fittings could cause
fire and explosions
be kept for at least two years.
Where a tenant has their own gas
appliance, the landlord is only
responsible for the maintenance of the
gas pipework. It is good practice to
ensure that tenants know where and
how to turn off the gas and what to do
in the event of an emergency. Anyone
carrying out gas work at the property
must be Gas Safe-registered, both to
comply with the law and to ensure the
safety of tenants.
Where a tenant refuses to allow
access, the landlord should have
a previously drawn-up agreement,
allowing entry to the property for
maintenance purposes.
The landlord will have to take, and
demonstrate that they have taken, all
reasonable steps to ensure the work is
carried out, including giving the tenant

R esi denti al
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is legally required to arrange annual
checks to ensure that gas appliances
are safe and fit for use. The checks can
include the following:
bb ensuring that the products of
combustion – fumes – are being safely
removed outside via the flue or chimney
bb ensuring an appliance is burning the
gas properly and there is an adequate
supply of fresh air for it to do so
bb ensuring all safety devices are
working properly and shut an appliance
off should a fault occur.

notice if necessary. As it may be needed
later, the landlord should keep a record of
any action taken.

Top tips for landlords
The Gas Safe Register recommends the
following courses of action.
1. Find a Gas Safe-registered engineer
in your area using an online search or
calling 0800 408 5500.
2. Have all gas appliances in the
property checked annually by a Gas
Safe-registered engineer. Ensure that the
engineer carries out a tightness test on
the pipework to be certain there are no
leaks, together with a visual inspection of
accessible pipework.
3. Inspect both the front and back of the
engineer’s ID card. The front confirms
their registration and identity, the back
that they are qualified to do the work for

which they have been employed.
4. Be aware of the symptoms of CO
poisoning and buy an audible CO alarm.
5. Look out for warning signs that a
gas appliance is not working properly,
such as a lazy yellow flame, excessive
condensation and black marks or stains.
6. Use gas appliances for their intended
purpose only – for example, do not use a
cooker to heat a room.
7. Provide enough ventilation for gas
appliances to burn correctly and ensure
no air vents or chimneys are blocked.
8. Remember that anyone working
outside of Gas Safe registration is
breaking the law.

Information for tenants
Faulty gas appliances and pipework, poor
gas fittings and blocked chimneys and
flues can be life-threatening. The landlord

It is in the tenant’s best interests to allow
access to a Gas Safe-registered engineer
to carry out a check. They should also
ask to see the engineer’s Gas Safe ID
card first, and check with the landlord if
the call is unexpected.
The registered engineer will log the
check on a gas safety record, which lists
all the appliances and fittings that have
been examined. If the property is rented
from a private landlord, the council or a
housing association, the tenant should
receive a copy of the record within
28 days of completion of the check.
If the tenant is not in possession of a
valid record for the property, they should
ask the landlord to provide this; if they
fail to do so, the tenant can report them
to the HSE. Failure to follow gas safety
requirements is a criminal offence and
the HSE has the power to issue a formal
caution and may prosecute the landlord.
By its very nature, gas is highly
combustible, and appliances and fittings
could cause fire and explosions if not
maintained safely. So it is in the interests
of all those who use gas for heating and
cooking to ensure that regular checks
are made by a qualified and Gas
Safe-registered engineer. R
Jan Ambrose is Editor of the Residential
section of RICS Property Journal
jambrose@rics.org

www.gassaferegister.co.uk

Related competencies include
Housing maintenance, repair and
improvements, Leasing/letting
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Points
of view

I

am pleased that readers
have found my previous
Property Journal articles
useful, and have taken
the trouble to send me
their queries.
A retired member,
John Cullen, comments
that over many years as a valuer, he
was confronted with numerous building
defects. Although not a specialist in this
field, he realised that a valuation was
worthless unless adjustments were made
for these defects, adding that in those
days, attic examination was confined
to somewhat unsatisfactory
head-and-shoulders inspections.
John’s particular issues, and my
responses, are as follows.

PVC guttering
This tends to sag between supports,
eventually resulting in soaked walls. Only
planned maintenance will identify this
defect, but generally people are reluctant
to go to the expense. Would rigid lengths
of guttering be a good investment?
Mike’s reply
William Morris, founder of the Society
for the Protection of Ancient Buildings
(SPAB), advocated regular maintenance;
the SPAB places great importance on
defective and blocked rainwater goods.
Incorrect spacing of gutter brackets is
a common problem, as is cutting the
gutters and rainwater pipes without
3 8 M AY/ J U N E 2 0 1 7

Mike Parrett responds
to readers’ queries on
building pathology

allowing for linear expansion. On
south-facing elevations, the effect can
result in gutters and rainwater pipes
becoming distorted and flow direction
being reversed. Another common issue
with cast-iron gutters is that the side in
contact with the fascia board is never
painted, so the back edge eventually
corrodes and leaks rainwater.
Many years ago, I was involved in a
major gutter replacement programme on
a large inter-war cottage estate, for which
I had to order gutters and rainwater pipes
by the mile. A large batch of the plastic
gutters had sagged and distorted; it
was initially thought that they had been
installed either with too large a spacing
between the brackets or without proper
regard to linear expansion – there is a
“cut line” inside the brackets, indicating
the gutter length that allows the correct
spacing for expansion.
Closer inspection revealed that it was
a rogue batch of plastic gutter. When
the saggy gutter was traced back to
the manufacturer, it transpired that
the product had not undergone proper
processing through the annealing stage;
annealing is what ultimately makes the
rigid guttering – in this case, the black
plastic – to the required standards to
withstand heat from solar gain.
Plastic gutters are often damaged
when ladders are placed against them,
and it is important to remember that
allowance for linear expansion applies
equally to the plastic downpipes.

Damp-proof courses
A local builder replaced the damp-proof
course (DPC) in the front bay of my
house, which involved digging out the
mortar joint and replacing the felt strip.
I believe that the DPC should consist
of a course of engineering brick. With the
damp rising to the DPC, the underlying
course of whatever material will finally
collapse – and we should also bear the
water table in mind, because this creates
the additional problem of draining away
lying water.
Mike’s reply
Replacing an existing horizontal DPC with
a more flexible felt strip is always going
to present difficulties with its insertion
across the entire thickness – that is,
depth – of the wall, certainly in solid walls
in excess of 225mm. This process is even
trickier in cavity wall construction if the
builder only attempts to install from one
side of the wall, namely the outside.
In my opinion, if a retrofit horizontal
DPC is required, then a linear brick saw
can be used to cut through the horizontal
mortar course, which would enable
the insertion of a rigid lead DPC that is
properly overlapped. Even this would be
difficult in solid walls in excess of 340mm
thick, and therefore should not be
recommended. Not all walls are of regular
and uniform construction – for example,
rubble-infill walls – and attempts to insert
a physical or chemical retrofit DPC in
these would be futile.
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Protection Act 1990. Local authorities
can serve the notice under section 80
requiring the nuisance to be abated with
various timeframes, depending on the
circumstances; if no improvements are
made, the council has powers to carry
out work by default.”

Detecting damp
in a wall

being laid in sections. It would also help
if roof access for maintenance in modern
buildings were internal. Many buildings
in the UK are passing the 100-year mark;
they are in sound condition and waiting to
be refurbished.

Damp
build-up
can lead to
mould

I have written various articles
about problems with high local water
tables, something rarely referred to in
HomeBuyer Reports. This is, I believe,
a growing problem with the changes in
rainfall intensity and duration, and types
of subsoils and gravels.
Class A engineering bricks offer
good protection from rising dampness
when configured as walls of at least two
courses deep; however, these are mainly
the preserve of new build houses rather
than a solution for existing buildings.
Useful guidance on installing a physical
DPC and localised attenuation is found in
BRE DG 245: 2007.

Roofs
I have seen new building developments
in Spain where, from the road, the roofs
appeared to be seamless and possibly of
concrete; my observations suggest that
the roof is the weakest part of the house,
with its main function to tie in the walls.
Consider how many ecclesiastical
buildings would have lasted if the roofs
had outlasted the walls. Certainly the
many tons of slate or tiles could be
replaced by a lighter material, possibly
Images (above right) © Shutterstock; (above) Mike Parrett

Mike’s reply
There can be no finer material than a
good Welsh slate for roofing and for a
DPC. I agree that even slate eventually
fails, though, cracking due to wetting and
frost action and movement of the building,
as well as being vulnerable to wind lift in
some locations. Slates are also prone to
delamination, and over a very long period
become thin and fragile. This requires
a greater degree of care, without which
there will be eventual expiration and the
need for replacement in our lifetime.
Wherever possible we should preserve
and conserve. This often means recycling
the best salvaged slates to replace those
that are worn-out and defective. Modern
lightweight replacement slates can save
on the additional weight that a modern
interlocking concrete tile creates; I would
argue that replacing like for like, albeit
using modern replacements on
non-historic buildings, is preferable by far,
and involves less in the way of additional
strengthening to the roof timbers, quite
apart from any aesthetic considerations.

Categorising damp
Andrew Malone from Salford City Council
comments on the article “In the eyes of
the law” (Property Journal December
2016/January 2017 pp.36–37). He says:
“The statement that dampness and
mould are considered a category 1 severe
hazard is incorrect. Once assessed using
Housing Health and Safety Rating System
(HHSRS), they can either be a category 1
or category 2 hazard.
“I suspect the paragraph stating that
if an issue is likely to be injurious or
prejudicial to health a landlord has to
remedy the situation within 21 days of
being notified, is taken from legislation
found in section 82 of the Environmental

Mike’s reply
As you rightly say, mould and dampness
can be considered category 1 and 2
hazards under HHSRS. However, having
handled hundreds of legal cases for both
statutory nuisance and disrepair, I can
say that the overwhelming consensus
of opinion from the many environmental
health consultants and experts I meet
is that the norm is to cite mould and
dampness as category 1 hazards.
In respect of notices under section 80
of the 1990 act, shorter abatement notice
periods of seven days can be issued.
However, in my professional experience
over 40 years, these notices tend to
relate more to noise nuisance than to
mould and damp. Such cases are more
difficult to bring to court and, if they are
proved, magistrates can order abatement
under the legislation in just three days.
In most cases under sections 79 and
82 – other than noise nuisance – a 21-day
abatement period is more usual.
I welcome Andrew’s comments. It
is always difficult when dealing with a
major subject such as the law to cover
all aspects of it, including legislation and
seminal cases. R

Mike Parrett is a building pathologist, chartered
building surveyor and founder of Michael
Parrett Associates. He is an Eminent Fellow
of RICS and the lead author on the Damp
section of isurv
info@michaelparrett.co.uk

Related competencies include
Building pathology, Housing maintenance,
repair and improvements

Any questions?
Would you like Mike’s expert opinion
on any issues from your daily work?
These will be included in future
issues. Please email queries to
jambrose@rics.org
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Trevor Rushton and Mark Danby stress the importance of breathable renders

Raincoats and overcoats

U

ntil the end of the
19th century, the
use of protective
renders of lime
or earth was a
common form of
external treatment
for brickwork or for
buildings constructed from clay or straw.
Many examples still survive, illustrating
the effectiveness of the materials and the
skills of those who used them.
During the 20th century, however, the
use of lime declined in favour of Portland
cement, which, with its ability to set
quickly, its considerable strength and its
workability, was seen to be superior to
hydraulic lime.
Today, we have a better understanding
of the limitations and advantages of the
way various render materials perform,
according to their location and use.
Conservation practitioners will be familiar
with the limitations of cement renders
and the harm they can do to historic
structures; in contrast, many surveyors
will be more familiar with buildings
constructed over the past 100 years.
The purpose of this summary is
therefore to deal with “modern”
cement-based renders rather than cover
the considerable variety of materials in
conservation practice. Nevertheless,
conservation-led practice will likely
lead to more successful outcomes than
approaches that rely on, or seek to
achieve, watertight external coating.

Protection
Aside from their decorative function,
renders are designed to give a degree
of protection to facades that would
otherwise deteriorate with exposure to
the elements. Renders may also be used
to provide a suitable basis for ceramic
tiling or tesserae, finishes that were very
popular in the 1960s and early 1970s.
Until the more widespread use of
cavity walling from the early to mid-20th
century, rendering was used to improve
the performance of solid, nine-inch brick
walls that in exposed situations would
otherwise become saturated. Problems
4 0 May / J U N E 2 0 1 7

1
arise when the permeability of the
coating is reduced either by design or the
gradual build-up of paint coatings.
Consider an analogy with raincoats
and overcoats: a raincoat will shed
water and, theoretically, keep the wearer
dry; however, if the seams fail then the
raincoat is hopeless. Water that gets
through the fabric takes a long time
to evaporate, and combined with the
wearer’s natural generation of vapour,
it means conditions can become very
uncomfortable. By contrast, an overcoat
does not shed water but absorbs it until
it is saturated; water can evaporate and,
because the coat is highly permeable, it
can escape from inside as well.
This is obviously a simplistic example,
but the similarity between dense
impervious renders – “raincoats” – and
softer, more permeable finishes –
“overcoats” – has a big influence on
the performance of a building. It is very
difficult to achieve a watertight coating,
and usually far better to aim for a
breathable overcoat.

Water retention
Cement renders tend to be very dense
and, if not totally impermeable, they
are certainly highly resistant to vapour
transfer. Coupled with the build-up of
Image © Trevor Rushton

1 The application of a cement render over
an old stone wall has resulted in serious water
entrapment and subsequent deterioration of
the lime mortar in this example
multiple layers of masonry paint over the
years, this means the permeability of the
finish decreases and the risk of water
entrapment and interstitial condensation
rises. Such water retention can be very
harmful to a building, particularly if the
masonry is constructed from lime mortar;
this will deteriorate, and the effects
of freezing and thawing can result in
delamination and cracking.
For many buildings constructed
during the 1930s, internal, sometimes
apparently inexplicable, damp patches
often relate to rendering problems and
water entrapment, possibly with defects
at a higher level permitting water to enter
the building and be drawn downwards
by gravity. The dilution of deliquescent
salts – which liquefy – and hygroscopic
salts – which absorb moisture – from the
masonry and their subsequent deposition
at or near the internal wall surface can
be very troublesome, and consequently
damp patches will often persist even after
the rendering defects have been repaired.
Buildings are not static; they move
according to changes in temperature and
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moisture throughout the year, and can
expand and contract irreversibly. If the
render can accommodate these changes
then all is well, but if not, cracks will
form and these will allow water ingress.
A good rendering system must be
sufficiently flexible, with suitable provision
for movement, to avoid cracking.
One method of dealing with this, and
with soft, unstable surface materials as
well, is to use a wire render carrier and
treat the render layer very much as a
rainscreen. Some render carriers can
be supplied with a separating layer of
building paper for this purpose.

Sulphate attack
Sulphates are a common culprit in the
failure of a building’s exterior, particularly
with features such as chimney stacks and
exposed party walls where the surface
can become saturated. Some common
bricks have a highly soluble sulphate
content that can be released in damp
conditions. As sulphates react with water,
ettringite can form where the render
meets the surface to which it is applied,
and problems such as spalling and brick
joint expansion can occur; such failures
can be confused with frost attack.
Unfortunately, simply replacing the
render is unlikely to provide a long-term
solution, and further cracking and water
ingress can be anticipated. Always avoid
render on sky-facing surfaces, such as
the top of a parapet wall.
For many years, construction practice
in the UK has employed cementitious
render with a smooth trowelled
surface. Such finishes tend to develop
a strong surface layer as part of the

2 In this case, spalling and deterioration
of the calcium silicate wall have created an
unstable background and will lead to further
failure of the render unless a separate carrier
is provided
2

Buildings are not
static: they move
according to
changes in moisture
and temperature
trowelling process, which can lead to
shrinkage cracking and water ingress.
By comparison, the European practice
of using a textured surface, which gives
greater area, will perform much more
like an “overcoat” and be less prone to
cracking, so long as the mix is right.
A lime–cement mortar will be more
vapour-permeable and slightly more
flexible than a cement render while
encouraging a strong bond between
mortar and masonry units. A flexible
render of one part cement, one part lime
and six parts sand offers a high level of
absorption and reduced cracking, thus
enabling swifter drying by evaporation
after damp penetration, and reduces
problems related to frost and chemicals.
In comparison, a sand–cement render
will be brittle and inflexible; even though
little water will be absorbed, some will
penetrate and become trapped behind
the render via cracks, and various forms
of deterioration are likely to occur.
The most important lesson therefore
is that a rendering system must be
designed to be vapour-permeable; it
needs to follow the principle of a stronger
backing coat and weaker external coats,
never the reverse.
The render must adhere securely to
the material to which it is applied because
subsequent detachment will jeopardise
its effectiveness as well as threatening
health and safety. Secure adhesion can

be ensured by cleaning away any loose
particles and applying the render to a
sound, textured surface.
Other ways to improve adhesion
involve hacking the surface, applying a
surface bonding agent or fixing metal
lathing. If lathing is used, ensure that the
fixings are appropriate for the job – it is
not unknown for large sheets of render
to collapse as a result of corroded or
unsuitable fixings.

Render failure
While render failure is often attributed
to delamination from the surface, this
is not necessarily the reason. One may
spend a good deal of effort hacking
off loose areas and sealing cracks, but
if the fundamental problem is lack of
permeability then the process may not
be entirely successful. Replacement with
a lime-based mortar or a contemporary
pre-bagged, polymer-modified system
may yield better results.
Nevertheless, there are many
occasions when wholesale replacement
is inappropriate or unaffordable. In these
cases, the extent of delaminated render
can be determined by the hammer test,
save that this is a fairly imprecise method;
invariably, the release of surface tension
as loose render is subsequently hacked
off leads to a degree of peel-back on
otherwise sound areas.
An alternative method of diagnosis is
thermography, but for this to succeed
the equipment must be sensitive to
very slight changes in the thermal
performance of delaminated areas,
and obtaining appropriate temperature
differentials can be tricky. Patch repairs
are best undertaken using a mix as close
as possible to the existing one.
There is a wealth of published
information on the subject of rendering
and the selection of appropriate mixes.
Success or failure depends entirely on
the degree of care taken in selection
and mix design, but attempts to create
a watertight envelope are likely to result
in disappointment. A flexible, breathable
coating should be the goal. R
Trevor Rushton is a technical director
and Mark Danby is a trainee building surveyor
at Watts Group
trevor.rushton@watts.co.uk
mark.danby@watts.co.uk

Related competencies include
Building pathology,
Design and specification
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Thermal
upgrading

Figure 1

Michael Dignan looks at how the non-standard
construction characteristics of a Scottish
housing association’s properties pose challenges
for refurbishment

B

y 31 December 2020,
all registered social
landlords in Scotland
must comply with
the Energy Efficiency
Standard for Social
Housing, which aims
to cut energy use,
reduce fuel poverty and improve comfort
for tenants (http://bit.ly/2anBaGj).
Abertay Housing Association (AHA) of
Dundee owns around 3,000 properties,
and, as a registered social landlord, has
thermally upgraded a large number of
these ahead of the new regulations.

Steel primary structure
Unfortunately, some AHA properties are
deemed to be “hard to treat”, including
around 100 Atholl-system houses –
properties built around 1927 for a UK
government programme that promoted
non-traditional construction methods
under the Housing (Financial Provisions)
Act 1924. With a steel primary structure
and cladding, these properties mainly
take the form of four-in-a-block dwellings.
The energy efficiency rating for each
such property is currently 51, so the flats

Image © Digimap

clearly require a significant intervention in
order to comply with the standard. Table 1
shows the minimum requirements set out
in the legislation; however, due to the age
of the properties and their non-standard
method of construction, it was thought
that a conventional intervention might
cause unintended damage to the building.
The Scott Sutherland School of
Architecture and Built Environment at
Robert Gordon University, Aberdeen,
has been involved in applied research
on building performance for some
years. It came to the attention of AHA,
which sought its help with the Atholl
houses. Together, the School and AHA
developed a proposal for funding from
the Knowledge Transfer Partnership
to design and monitor upgrades for
the properties. Around £140,000 was
secured for the project over two years.
Before considering potential upgrades,
however, it was essential to investigate
one or more properties to confirm the
construction methods that had been used
and to ascertain their current condition.
This article describes the construction
and condition of one vacant ground-floor
property to which we had full access.

Table 1
Minimum Standard Assessment Procedure (SAP) rating targets
Dwelling
type

EE Rating (SAP 2009)

EE Rating (SAP 2012)

Gas

Electric

Gas

Electric

Flats

69

65

69

63

Four in a
Block

65

65

65

62

Houses
(other than
detached)

69

65

69

62

Houses
(detached)

60

60

60

57

Source: Home Energy and Fuel Poverty (http://bit.ly/2bUNZJK)
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Location plan. Note the orientation of
the property that served as the ‘living
lab’, as indicated ; the front elevation
faces north-east and is below the
level of the main road
The starting point was a desktop study
on the construction of the properties. As
published, the construction comprised:
bb primary structure: T-shaped
steel stanchions
bb fabric: 11- and 12-gauge steel cladding
fixed to the primary structure; cladding
panels coated on inner face with a thin
layer of granulated cork
bb floors: timber joists and flooring.

Detailed survey
Clearly, this published information was
quite basic, and we required much more
detail to progress properly. We were
fortunate that a vacant flat became
available early on for experimentation
as a ‘living lab’, allowing us to open
up isolated areas then, at a later date,
completely strip all internal linings to
expose the primary structure, external
cladding and some areas of sub-floor.
We found that the construction of the
primary structure, measured at 9mm
thick, was as described, but there were
interesting differences with the cladding
and floor construction. The thickness of
the cladding panels varied from 3mm to
6mm, and the vertical joint between the
panels and stanchions was sealed with a
material that resembled canvas; although,
given that the properties are located in
Dundee, it could very well be jute.
The floor joists were fixed to a wall
plate on damp-proof course supported
by a concrete ledge (see image 1) with
a sub-floor void of around 300mm. The
most surprising discovery was made on
the inner face of the cladding panels: at
the top edge, each was shaped to form
a lap for a joggle joint and bent inwards
to form a horizontal lip (see image 2). It is
suspected that these were formed with
the aim of giving rigidity to each panel.
With regard to health and safety
considerations, we noted on our first
investigation that there was substantial
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this (see Figure 1). Combined with a lack
of direct sunlight, this means the front
elevation is permanently cold and damp.
Therefore, the condition of the structure
and fabric to the north-west-facing front
elevation has deteriorated to a much
greater degree than the rear elevation.
As a result, the front elevation:
bb shows significantly more corrosion
than the rear elevation
bb contains more debris in the cavity
bb shows signs of timber decay to the
joist ends and wall plate (see image 1),
but none to the rear elevation elements.

1
2

Clearly, the south-east-facing rear
elevation is exposed to a greater amount
of direct sunlight and, as a result,
it is thought that any water vapour
that condenses on the steel will not
accumulate. The heat will also raise the
temperature of the steel surface, thereby
reducing the potential for condensation
to form. However, given that atmospheric
corrosion starts at around 60% relative
humidity, it appears that the conditions to
the rear elevation remain below that.

1 Sub-floor showing tongue and groove
flooring, floor joist, damp-proof course and
wall plate. Note the decay in the joist end and
severe deterioration to the damp-proof course
2 Internal elevation of stripped property. The
horizontal lines are the upper section of each
panel bent inwards to form the lip

3
debris in some of the cavities. We had
it tested and found that it contained
lead paint, which had been the original
protective coating. This required that we
discontinue investigations until all internal
linings had been stripped and the debris
cleared in a safe and appropriate manner.

Condition
Once the property had been made safe,
we could inspect the building in greater
detail, and found the primary structure
was in surprisingly good condition for
a 90-year-old steel building. Prior to
stripping the paint protection, we noted
significant rusting to the stanchions.
However, after the paint and corrosion
were removed, we found the steel in
very good condition. Clearly, our first
inspection had found only surface rust.
The cladding panels displayed varying
degrees of corrosion to their inner faces,
but no panels had decayed sufficiently to
warrant replacement. The main point to
understand when inspecting a property

3 Severe corrosion of a horizontal lip
adjacent to a window opening. Heavy corrosion
was found at this level even away from the
window itself
of this type is that the horizontal lips
are the most vulnerable part of the
fabric. As they are flat, there is very little
chance of them shedding water and they
will therefore retain moisture on their
surfaces. The condition of the lips ranged
from very good – that is, unaffected by
corrosion – to extremely bad, with severe
loss of section, or in some cases having
disappeared completely (see image 3).
There was a trend to the deterioration:
the uppermost lips, at window-head level,
were almost all in excellent condition,
while those at sill level were the opposite.
At this stage, we are unable to ascertain
why this pattern occurred; however, the
same pattern has since been identified in
other similar properties.
One of our more fascinating findings
was that the orientation of the property
significantly influences the condition of
the structure and fabric. The property is
around 2m below road level at the front
elevation, and the general topography
of the area slopes downwards towards

Summary
The findings might indicate that Atholl
houses are in better shape than first
thought, and that refurbishment rather
than demolition may be possible. But
their construction is more complicated
than the published information suggests,
so the surveyor should approach them
having undertaken the usual desktop
study, while keeping an open mind.
The influence of topography and
orientation cannot be underestimated.
The property we investigated had two
very different micro-climates to the front
and rear elevations, which produced very
different levels of decay. Be aware, too,
that the combination of lead paint and
corrosion may mean there is potential for
the inhalation of lead dust particles. R

Dr Michael Dignan is a lecturer at the
Scott Sutherland School of Architecture
and Built Environment,
Robert Gordon University, Aberdeen
m.dignan@rgu.ac.uk

Related competencies include
Design and specification, Inspection,
Sustainability
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Mark Brassey looks in detail at a controversial
decision in a case of property fraud

A question
of fraud

T

he case of P&P
Property Limited v
(1) Owen White and
Caitlin LLP (OWC)
(2) Crownvent Ltd
t/a Winkworth was
heard before Robin
Dicker QC in the
High Court (http://bit.ly/2ibAK7a). A firm
of solicitors, OWC, and estate agents,
Winkworth, managed successfully to
defend a claim against them that came
about as a result of a property fraud.
The case raises difficult questions
about who is liable for a property fraud,
especially when the fraudster cannot
be found and the proceeds of sale are
transferred overseas; it also considers
what steps solicitors and estate agents
must take in relation to knowing their
client and money-laundering checks. It
is understood that the claimants have
permission to appeal the decision and it
is likely to be heard in the Court of Appeal
towards the end of 2017.

The facts of the claim
On 20 November 2013, a fraudster posing
as the real owner, Mr Harper, instructed
OWC as his solicitors in relation to a house
in Hammersmith, London. The fraudster
first contacted OWC to say that he was
arranging a bridging loan on the property
to allow him to purchase a property in
4 4 May / J U N E 2 0 1 7

Dubai urgently; the transaction later
became a sale of the London property,
with Winkworth instructed as the estate
agents. P&P, the purchaser, agreed a price
of £1.03m. Contracts were exchanged
on 6 December, with completion to take
place on 12 December 2013.
P&P, believing that it was the genuine
owner of the property, instructed
contractors to commence stripping-out
works on 13 January 2014. Three days
later, however, the real owner turned up
at the house and asked the builders what
they were doing. At this point, the fraud
came to light.
P&P pursued claims against OWC for
breach of warranty of authority, breach of
duty of care, breach of trust and breach
of undertaking. It also claimed against
Winkworth for breach of warranty of
authority and breach of duty of care.

Breach of warranty
What is breach of warranty?
When a person makes a representation
that they are acting on behalf of someone,
either through their words or actions,
and induces someone to do something
that they may not have otherwise done,
the person making the representation
is deemed to have warranted that the
representation is true. They are therefore
liable for any loss caused to a third party
by a breach of that warranty.
Image © Shutterstock

The case raises
difficult questions
about who is liable
for a property fraud
The argument
P&P argued that OWC and Winkworth
were both liable for breach of warranty
of authority on the basis that they acted
for the true owner of the property and
that P&P relied on their representations,
suffering loss and damage.
The judge reviewed a number of
authorities on this issue. He first
considered what is arguably the leading
case in this field, Penn v Bristol and West
Building Society [1997] 1 WLR 1356,
which involved a mortgage fraud. In
this case, the husband forged his wife’s
signature and the solicitors were held
liable as having given a warranty that they
were instructed by the real owners. He
also considered Zwebner v The Mortgage
Corporation plc [1998] PNLR 769,
another mortgage fraud case in which the
Court of Appeal recognised the existence
of an implied warranty.
However, after examining these cases,
the judge decided there was no general
rule, stating: “These cases do not, in my
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The checks are
designed to reduce
the risk of fraud and
cannot eliminate it
The onus appears to be very much on
purchasers’ solicitors to ensure that they
make extensive enquiries to ascertain
that the seller is indeed the real seller and
not a fraudster.

Duty of care

view, establish that any solicitor who
acts for someone impersonating the true
owner is necessarily liable for breach of
warranty of authority.”
In order to balance the arguments, he
took into account a number of authorities
that ruled that professionals are not
normally held to be strictly liable or
treated as guaranteeing a favourable
outcome. These included cases where
claims against professionals failed, such
as Excel Securities plc v Masoon [2010]
Lloyd’s Rep PN 154 and Stevenson v
Singh [2012] EWHC 2880.
The judge concluded P&P by saying:
“The checks that solicitors are required
to undertake are designed to reduce
the risk of fraud and cannot reasonably
be thought to eliminate it.” The claims
against both defendants were dismissed.

Comment
It is not easy to follow some of the
judge’s reasoning. Most professionals
would automatically presume that if a
solicitor and estate agent say that they
are acting on behalf of someone called
Clifford Harper and that is the name of
the registered proprietor, they are in fact
acting on behalf of the Clifford Harper
who actually owns the property. Why
would they think otherwise?
The judge’s decision is, however,
supported by Excel and Stevenson.

P&P claimed that both defendants owed
it a duty of care, and that they acted
negligently. In his reasoning, the judge
referred to the decision in Gran Gelato
v Richcliff [1992] CH 560 in which Sir
Donald Nicholls held: “In my view, in
normal conveyancing transactions,
solicitors who are acting for a seller do
not in general owe to the would-be buyer
a duty of care when answering inquiries
before contract or the like.”
The judge did not consider that there
were any special circumstances in the
case that would result in OWC accepting
a direct responsibility to P&P to take
reasonable care to ascertain the identify
of Harper or ensure he was the true
owner. His conclusion was that OWC did
not owe P&P a duty of care. The claim
against Winkworth was also dismissed.

Breach of trust
P&P argued further claims against Owen
White for breach of trust. It said that
Owen White held the funds it received
from the purchaser on trust, that no
valid completion took place and that the
completion monies were therefore paid
away in breach of trust.
The judge found that Owen White’s
obligations need to be construed by
reference to the Law Society Code for
Completion by Post’s 2011 edition, which
he distinguished from an earlier version in
2008. In short, he accepted the argument
that the seller’s solicitor was not required
to “investigate or take responsibility for
any breach of the seller’s contractual
obligations”. The judge concluded that it
would be wrong to construe the code so
as to give rise to a breach of trust or, as a
result, as an effective guarantee of title.

the purchase money on completion and
that the seller’s solicitor will complete
upon becoming aware of the receipt of
the sum specified in paragraph 9.”
P&P argued that in breach of
undertaking, OWC did not have the
true vendor’s authority to receive the
purchase monies and that no valid
completion took place.
The judge accepted the defendant’s
argument that there was no breach
of undertaking on the basis that the
reference to seller was to the person
agreeing to sell the property, not the
true owner.

Practical considerations
This case emphasises the important
issue of due diligence and ‘know your
client’ procedures. Although it is difficult
not to empathise with P&P’s situation,
solicitors, estate agents and their
insurers will be pleased to have noted
the conclusions reached by the judge.
This case will highlight to practitioners
the risks and heighten the greater
possibility of property fraud when
certain red flags are raised. In these
circumstances, a number of practical
action points can be considered.
1. Sellers’ solicitors could be requested
to give an express warranty that the
seller is in fact the true and genuine
person who owns the registered title to
the property.
2. If the seller’s solicitor refuses to
provide such a warranty, it will be even
more apparent that there could be a
property fraud. The purchaser can then
decide whether or not to proceed with
the purchase.
3. The purchaser can make enquires as
to whether there is any insurance that
may protect them against the risk.
The legal and property professions
will doubtless be interested in the
subsequent ruling of the Court of
Appeal on this case. R

Mark Brassey is a partner with Child & Child
markbrassey@childandchild.co.uk

Breach of undertaking
P&P argued that OWC was in breach of
undertaking. Paragraph 7(i) of the code
states: “The seller’s solicitor undertakes
to have the seller’s authority to receive

Related competencies include
Purchase and sale
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There’s room
for both of us

T

Andy Jones maintains that a hybrid
estate agency model is the way to go

he rise of the online estate
agency had plenty of exposure
in 2016, with various
much-publicised – and
sometimes amusing – references
to the demise of high-street
agents. But I do not think it is all
over, because traditional agents
still have a lot to offer.
Since 2004, the number of
high-street estate agents has
nearly tripled to about 19,300.
As a result, the average number of sales has dropped to just
over 60 per branch per year, 73% lower than 10 years ago. With
online agents now vying for market share, the competition is
increasingly tough.
To add another dynamic to an already changing market, ‘build
to rent’ has emerged as a new asset class. The first specifically
constructed build-to-rent blocks are now being completed, and
I believe a hybrid model that combines the efficiencies of an
online business with the personal service of traditional agents
will be the most effective way to make such schemes a success.

The impact of the internet
Though met with suspicion by some at first, it is hardly surprising
that online estate agency has flourished. The internet has
revolutionised the way we live and work, and on average, 94%
of buyers or tenants now go online to source property. Changes
in market behaviour and the move towards online services
are having a significant impact on high streets. Household
names are dwindling as banks, travel agents and other retailers
are being forced to rethink their business models, as are
consultancies such as estate agencies.
Consumers are more internet-savvy than ever, and it does
not take them long to become experts on something. However,
anyone who has tried to diagnose an illness online and been
faced with a terrifying list of potential ailments will know that
Google research can be dangerous, which is why most people
still go to the doctor. Similarly, most homeowners, whether they
are selling or letting, instinctively turn to the internet to research
the worth of their property. But there is still a risk involved with
valuation in this way as price data online lacks context and does
not take into account a variety of influences.
A home is many people’s largest asset, and an accurate and
suitable valuation by a qualified expert is absolutely vital to the
marketing strategy of a property. Overvalue it and you could
turn buyers off; undervalue, and they may wonder what’s wrong
with it. It is just as important for those letting a property, as you
need to know the potential demand, comparative prices being
achieved in the area and the kind of tenants who might be
interested before you decide on the rental value.
4 6 m ay/ J un e 2 0 1 7

Technology has made it easier for estate agents to set up and
compete, but any good agent worth their salt has an in-depth
understanding of the market – from the prices to the people
– that cannot be underestimated. The argument in favour of
high-street agents is their local knowledge and ability to value
properties for sale or rent based on experience, rather than the
desktop valuations of their online rivals.
Unencumbered by overheads, online agents are clearly driving
prices down, but are their services comparable with those on
the high street? The menu offered by online agents is certainly
pretty extensive – you can choose to draft your own property
details, conduct viewings and negotiate offers, or you can opt
for a service where everything is included. This gives customers
choice and enables them to be more engaged with the process
– an element of control that is especially pertinent given the
perception that high-street agents do not do much for their fees.

The high street fights back
However, the death knell of the traditional estate agent is
premature, as entrepreneurial agents are taking steps to
future-proof their business. The challenge they face is to make
their service a valued alternative to the online options.
Despite the growth in online shopping and services, there is
evidence of a high-street revival in some places. The popularity
of local butchers, greengrocers and independent shops is
pushing property prices up, as the well-heeled head to rural or
urban villages seeking bespoke product and service offerings.

Estate agency is still – and
always will be – a people
business
Images
Image
© © Shutterstock
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Letting build-to-rent developments online also reduces the
overheads that can have an adverse impact on the net profit
of the asset. It is a common misconception that each building
needs an expensive and comprehensive on-site lettings team,
because some of this can be managed centrally by experts
on the virtual platform. Staff who have local knowledge and
expertise for leasing processes and promoting robust marketing
incentives are critical for each development’s success, while
administration and legal processes can be centralised for
cost efficiency, enabling high-density blocks to benefit from
economies of scale.
With a dedicated concierge or general manager for each
project, the technology is also complemented by a personal
service. Like a traditional estate agent, the concierge has the
advantage of local knowledge and can conduct interviews and
viewing services to find the right residents for the right property.
This is particularly important for build-to-rent developments,
creating communities that people want to join, and ultimately
increases an investor’s returns.
The principle is the same whether letting a large-scale block
of apartments or selling or letting an individual property. The
future of successful agency lies in combining the efficiency
of technology with a team of skilled people who can provide
excellent customer service.
The future of estate
agency: high street,
online, or a mixture
of both?

There are a number of critical success factors that an estate
agent needs in today’s marketplace. To remain competitive,
agents must demonstrate that they have better knowledge and
offer a better service. Optimising marketing budget, offering
better marketing strategies and reporting information that
provides value for clients are all essential.
However, estate agency is still – and always will be – a people
business. The focus should remain on relationships and adding
value by understanding the needs of buyers and sellers or
landlords and tenants, and finding off-market and bespoke
opportunities, and these are particular strengths of the
high-street agent.

Getting letting right
Although it is challenging for younger generations to get on the
housing ladder, the demographic of homeowners will change,
fuelling demand for slick, efficient and technologically advanced
products and services that suit their lifestyles.
The emerging build-to-rent sector, which targets just such a
younger demographic, has changed the market dynamics. This
build-to-rent sector represents a new, high-quality residential
asset class and a major opportunity for investors. But the
viability of such schemes is vital to their efficiency. This is why
Allsop has invested in an online lettings service to simplify and
professionalise the process of finding and reserving a property
on the internet, making it as straightforward as possible for
“generation rent” and saving time and energy in the evaluation
and filtering period.
Modern renting is driven by location, amenities, transport links,
space, timings and price. As it is not a long-term commitment,
people tend to have more confidence in online lettings, which
means the market can become more commoditised as less
emphasis is put on bespoke advice. The virtual platform allows
clients to search online confidentially, take 3D virtual tours, book
viewings and reserve a property.

Best of both worlds
High-street agents cannot continue to operate as they have
done, and need to adapt to attract new customers. To bridge
the gap between the needs and expectations of different
generations, a hybrid business model is the best solution.
High-street agencies are personally engaged with the
community and have an intimate knowledge of their local area.
Similarly, online agents cannot be expected to know why people
need to upsize or downsize, and the challenge for them will be to
develop such understanding.
The main obstacle for traditional agents is balancing the
cost of overheads with downward pressure on fees driven by
competitive agency prices. Pricing is likely to readjust across the
board, with traditional agents dropping their fees to compete
while online agents increase theirs for the customer who wants
a comprehensive service.
Most traditional agents already make use of good technology,
although this relies heavily on the input of staff sitting in
high-street offices, which are expensive to run and maintain.
Online agency instead relies on the customer having access to
such technology, so the trick is providing them with interfaces
that can support them through local networks.
The challenge is not just price – it is also about the growing
appetite for engagement and transparency. Customers want to
feel more in control than they do now in the selling, buying or
renting process, whether online or on the high street. R
Andy Jones is Managing Director of Letting & Management at Allsop
andy.jones@allsop.co.uk

www.allsop.co.uk
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Let’s make
it easier

B

Sam Tyrer considers the future for
estate agencies

Buying a home is often
the single biggest financial
commitment someone
can make. Our close
relationship with our home
can make moving a stressful
experience, exacerbated
by a complicated and
unpredictable buying and
selling process.
Mortgage brokers and
agents have a critical role to
guide buyers and simplify the
system. The best agents will
match their service to the
individual’s needs, ensuring
customers feel relaxed in
the knowledge that their
transactions are being
carefully managed.
With more than 20,000
agencies in the country and
low entry costs into the
market, it should come as no
surprise that the quality of
service varies considerably.
The digital revolution
allows customers far greater
transparency, flexibility,
access and control in the way
they interact with businesses.
They are in a better position
to move their business when
the service provided does
not match their needs and
expectations. Certainly,
those firms that can adapt
to changing customer
preferences and convenience
have the brightest future.
4 8 May/ J U N E 2 0 1 7

Professionalism
An internet search confirms
the notable increase in the
number of online and hybrid
agents, which have grown
to account for 5% of the
property market in a relatively
short period.
This underlines a
developing need for a
customer proposition to work
for a market that is digitally
aware and wants choice and
transparency in transactions.
Traditional agents may need
to adapt their business
models to continue to
compete successfully.
Suggesting that the growth
of online and hybrid agents
is merely a cost issue misses
the point. Low-cost agencies
have existed for some time,
well before the advent of
online agents. Focusing on
customer service is where
online and hybrid agents have
been most successful.
My organisation conducted
a survey of more than 3,000
customers. This showed that
buyers, sellers, landlords
and tenants alike all viewed
professionalism and reliability
as more important than cost
when choosing an agent
(Countrywide annual report,
2015). Efficiency, transparent
fees and communication were
also cited as being important.
Many online and hybrid
agents manage to meet
buyers’ expectations, but
the new wave of digital
players represent more
of an new iteration of the
current estate agency
model than a revolution.
An estate agent with a
different set of processes,
a more transparent fee
structure, technology-enabled

communications and tailored
services makes buying and
selling a more comfortable
customer experience.

Multiple channels
When debating the industry’s
future, drawing lines between
online and traditional agents is
misleading. It is not a question
of one or the other; rather,
it is one of how agents can
adapt to meet a wide range of
customer needs.
Today, the fundamentals of
buying and selling homes, not
to mention the legal process,
remain unchanged. Most
customers still require a high
level of personal service, but
many want to be able to get
updates on their transaction
or search at their own
convenience rather than just
during an agency’s opening
hours. A small but growing
number want to manage more
of the process independently
with the flexibility to access
expert advice should they feel
it is necessary.
I believe that our
multichannel service, which
offers customers a choice
of full or flexible service and
which now operates across
six of our estate agency
brands, combines the best
of both worlds. The flexible –
that is, online – service means
that customers can manage
the selling and buying process
at a fixed price, knowing that
they can switch to full service
at any point without losing
any of the fees that they have
already paid.
The online service enables
customers to book valuations
and viewings, leave and
Image © Shutterstock
XXXXX

receive viewing feedback,
make or negotiate offers and
see how their property is
performing 24 hours a day,
seven days a week.
However, local expertise
and on-the-ground presence
is more important than
ever. This is why it is vital to
invest in technology as well
as training staff to be more
responsive to our customers’
needs – whichever way they
want to do business.
Fundamentally, it comes
back to providing customers
with a choice. The key is
acknowledging that they are
not all the same; what works
for 30-somethings buying
their first home in the capital
does not necessarily work for
a couple who are retiring to
the Cotswolds.
The profession is
undergoing a change,
adapting to consumers’
needs and lifestyles in the
modern world by combining
the accessibility of an online
service with the experience
and local knowledge of
established, traditional agents.
Together with its best agents,
the profession will continue to
listen to and meet the evolving
needs of customers. R
Sam Tyrer is Managing Director of
Retail at Countrywide
customercare@countrywide.
co.uk

Related competencies include
Communication and negotiation,
Property records/information
systems, Purchase and sale
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Chattel market
Dave Goulsbra and Dee Atkin describe the work
of the HMRC SAV Chattels team and how it considers
valuation requests

H

MRC Shares and
Assets Valuation (SAV)
provides a specialist
valuation service that
supports compliance
work across HMRC.
This involves the
valuation of UK and foreign unquoted
shares, intellectual property, goodwill,
bloodstock, foreign land and chattels.
Valuers in the small chattels team
are all RICS Associates under a team
manager who is an RICS member. All
chattels valuers take external training
courses to keep their knowledge relevant.
Most valuations considered by SAV are
for inheritance tax (IHT), capital gains
tax (CGT) and, increasingly, for the Fraud
Investigation Service (FIS). Although SAV
processes mirror the RICS Red Book, it
must be remembered that they are bound
by legislation. While valuations for the FIS
are slightly different, the general rule for
IHT and CGT is that where an asset has
to be valued, the value is the price that it
might reasonably be expected to fetch if
sold on the open market.
SAV regularly has to consider
retrospective values for CGT that can
date back to 31 March 1982. This attracts
its own problems: in particular, valuers
tend to be unduly influenced by the sale
price of the object in today’s market.
SAV considers the facts and conditions
of the market as it stood at the earlier
date, and, where it is available, apply
contemporaneous evidence to arrive at
an appropriate figure. An example of the
possible inflation in art prices can be
seen by a sale in February 2016 where a
work by Francis Bacon sold for a hammer
price of £16m though it had been sold at
auction in 1983 for £40,000.

Valuation queries
Question: As valuation is not an exact
science, how does SAV consider
5 0 May/ J un e 2 0 1 7

Question: What can you do to that is
most likely to lead to the acceptance
of your valuation with the minimum of
correspondence with HMRC?
Answer: Your full cooperation is vital.
Advising that the person providing their
opinion has been dealing with such
valuations for many years so SAV should
accept this without question is not helpful
and will prolong matters. Context is key
because and SAV requires information to
understand how a value has been arrived
at when this is not readily apparent.
Therefore, SAV would like full details of
the item, including condition, provenance,
and images where possible: the latter
are particularly important for modern or
contemporary works, which are often
merely referred to as “Untitled”.
In the case of jewellery, SAV considers
the four Cs – colour, cut, clarity and
carat; for wine, the chateau, vintage and
storage details; and most importantly for
all valuations, the evidence of comparable
sales that supports your proposed value.
SAV regards insurance valuations
of limited help because they are often
replacement rather than open-market
values. In the case of jewellery, this
could include the cost of designing and
manufacturing a replacement piece.

Sales

The further away
from the date of
valuation, the less
reliable the auction
results
valuation requests? Has there been a sale
of the item or is one imminent?
Answer: If a sale is to take place then the
hammer price is relevant, not the premium
inclusive price. If no sale is to take place,
SAV looks to auction sales of comparable
items around the valuation date; it has an
extensive source of research material,
including a large quantity of auction
catalogues dating back to at least
1979, websites such as Artnet.com and
ArtMarketResearch.com, the Art Sales
Index and publications such as Antiques
Trade Gazette, Art Newspaper, car
publications, Rapaport and Decanter.
Image © Alamy

What part is played by sales of the item
after the valuation date?
This is usually seen when a sale has
taken place after the submission of the
IHT return and SAV’s consideration of
the item. A sale can be highly relevant, as
prices realised at auction are likely to be
the best guide at the date of valuation.
However, the further away from the
date of valuation, the less reliable the
auction results because the market may
have moved or the item deteriorated.
Nevertheless, a sale will provide a good
indication, and adjustments can always
be made for market movements. P
Dave Goulsbra AssocRICS and Dee Atkin
AssocRICS are specialists in shares and
assets valuation at HMRC
dave.goulsbra@hmrc.gsi.gov.uk
dee.atkin@hmrc.gsi.gov.uk

http://bit.ly/2lONRhA
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good auctioneer is
one who engenders
interest and creates
an atmosphere of
anticipation and
drama. Above all, an
effective auctioneer
is one who brings forth the bidding. That
is the auctioneer’s raison d’être. However,
at times the law intervenes to stop
making it so much fun, or at least from
the auctioneer’s point of view.
Many — perhaps most — collectors
and dealers are at least to some extent
aware of the very long-standing practice
of the auctioneer bidding on behalf
of the seller, sometimes known as
“chandelier bidding”, but often do not
reflect on precisely what is occurring. The
auctioneer may actually open the bidding,
in the event that the room is dead.
Most frequently, those in the room will
not know that it is the auctioneer opening
the bidding on behalf of the vendor.
Going further, the auctioneer may bid
consecutively up to the reserve. Crucially,
however, the right to do so needs to be
contained in the auctioneer’s terms and
conditions, and readers may find it useful
to know why.

RI CS P ropert y
JOUR NAL

Milton Silverman discusses the legality
of auctioneers bidding on behalf of sellers

Shedding light
on chandeliers
This is a serious business for the
auctioneer because subsection 5 states:
“A sale contravening [subsection] 4 may
be treated as fraudulent by the buyer.”
So, if the right is not expressly
reserved to bid by the auctioneer in their
conditions but that right is still exercised,
the buyer could, as they wish, set the
sale aside and the auctioneer would
have no comeback. The solution in such
circumstances is for the auctioneer
to reserve the right in their terms and
conditions to bid for the seller, and this is
frequently what happens.

Sotheby’s Terms and Conditions state
that: “The auctioneer will commence
and advance the bidding at levels and
increments he considers appropriate, and
is entitled to place a bid or series of bids
on behalf of the Seller up to the Reserve
on the lot, without indicating he is doing so
and whether or not other bids are placed.”
Experienced collectors and dealers
may be aware of this practice, but those
less experienced and knowledgeable
may, as they reflect on it, feel somewhat
disgruntled – not to say stitched up.

False representation
There was some debate as to whether
this well-trodden practice may contravene
the provisions of the Fraud Act 2006
(http://bit.ly/1H1GXLg). Section 2 of this
act states that: “If a person dishonestly
makes a false representation and intends,
by making the representation to make
gain for himself or another, or to cause
loss to another or expose another to a risk
of loss” then there is a criminal offence.
“Dishonesty” is usually assessed in
accordance with the ordinary standards of
reasonable and honest people.
Those wise old birds long in the trade
may simply shrug their shoulders and say
they know the position. What is more,
when the reader is on the other side of
the fence and is a consignor, then they
may be grateful for the auctioneer’s
helpful sales practices.
And that, of course, is the nub of the
issue: your view of what is reasonable
auction practice may all depend on
whether you are the buyer or the seller. P

Right to bid
Let us look at the law underpinning the
right to bid at auction, the Sale of Goods
Act 1979 (http://bit.ly/1Kwni4q). The
whole of section 57, concerning auction
sales, is still fully in force despite the
Consumer Rights Act 2015; it states:
“A sale by auction may be notified to
be subject to a reserve or upset price,
and a right to bid may also be reserved
expressly by or on behalf of the seller.”
No problem there for the auctioneer.
However, subsection 4 goes on to state:
“Where a sale by auction is not notified to
be subject to a right to bid by or on behalf
of the seller, it is not lawful for the seller
to bid himself or to employ any person to
bid at the sale, or for the auctioneer to
knowingly take any bid from the seller or
any such person.”

Frequently, bidders will not know that it
is the auctioneer opening the bidding
on behalf of the vendor
Image © iStock

Milton Silverman is Senior Commercial Dispute
Resolution Solicitor at Streathers
mcsilverman@streathers.co.uk
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Seeing clearly

T

Claudia Conway summarises a timely discussion of the need
for transparency for consumers in the art market

The trade in art and
antiques has long been
seen to be rather secretive,
understood only by experts
and experienced buyers, but
this is a model at odds with
the modern world and the
expectations of new buyers.
In February, RICS and art
and antique fair TEFAF hosted
a lively gathering of experts
in London to hear a TEFAF
panel discussion, “Embracing
transparency: the new
imperative”. Thomas Marks,
editor of Apollo magazine,
chaired a discussion with
Karen Sanig, Head of Art Law
at Mishcon de Reya LLP and
art advisor Theresa Krasny,
who also sits on the vetting
committee of TEFAF.
Marks introduced some
of the current major
transparency issues, including
consumer rights, provenance,
finance and market
manipulation, and asked
whether things have improved
in the last decade and if there
is a “new transparency”.

Data up for grabs
Karen Sanig said that the
internet has helped matters
considerably; she moved into
art law 21 years ago when
5 2 May / J un e 2 0 1 7

clients were finding the lack
of information available to
them on the art market to
be problematic. In the past
10 years, she said, there has
been a “sea change” with
the internet and consumers
demanding information.
However, there remain
cases of purchasers not
checking their information
when “passion takes over”,
and ending up with a piece
that is not what they thought
it to be. The buyer must still
beware or they will have no
legal recourse.
Teresa Krasny added
that pricing tools and online
information had made data
available that had been hidden
in dealers’ books and often
lost in a long trail of deals.
With such high financial and
reputational stakes, greater
scrutiny of transactions is
required, especially in a field
that she said is “emotive,
impulsive and idiosyncratic”.
Maybe the highest-profile
example of the failure of
transparency and due
diligence is the fate of New
York’s oldest commercial
gallery, Knoedler & Co, which
closed in 2011 amid a
large-scale forgery scandal
(http://bit.ly/2lbESq6).

The price is right
Marks then suggested that
transparency, at its most basic
level, can be a question of
whether prices are available
to new entrants to the market.
Prices are beginning to be
displayed alongside items at
art fairs, a practice deemed
vulgar by some, but seen by

others as
essential to
the market,
especially
in terms of
attracting
new buyers.
It would be
easy otherwise
for newcomers to be
intimidated by the lack of a
price that would give them
confidence to get talking to
the seller.
It also provides
reassurance that there is one
price for all, not a moveable
feast dependent on who is
asking, and shows that any
increase in value since an
item’s last sale is reasonable.
Karen Sanig gave the
example of a US dealer who
in 2002 paid millions at an
auction for a piece that had
sold for just £36,000 two
years previously – something
that would not have occurred
had the price information
been available as it is now.
That transaction led to court,
although such a situation
could not arise in today’s
internet-enabled, more
transparent market.
The practice of displaying
prices is not without its
problems for sellers – for
example, if a piece does not
sell then it could be tainted
if all are aware of the price it
couldn’t meet, Krasny added.

What’s the story?
Accuracy of labelling in
general was discussed –
Marks asked whether it was
still acceptable to provide
Images © iStock

information
such
as “private
collection, Switzerland, before
1970”. Could privacy concerns
mean that some information
seems too vague to assure
buyers of provenance?
Both Krasny and Sanig
were keen to point out that
privacy and secrecy are not
the same thing; sellers have
a right to privacy and there
are various legitimate reasons
why a seller may not wish to
go public, including not being
overwhelmed with enquiries
about selling their collections.
In the case of a piece with
apparently opaque history,
Krasny described her job as
advisor to “stress-test” the
provenance and see how
much further information can
be uncovered.
Sanig added that art fairs,
auctions or galleries may
attract different clienteles
and have varying information
requirements, although
transparency should always
be the goal. A broad-brush
approach cannot address the
nuances of different markets.
Some buyers now bring art

persona l property
Eth ic s

Privacy and
secrecy are
not the same
thing

advisors with them to fairs to
ensure they really understand
what they are looking at and
the advisors can interrogate
the available information.
While some stakeholders
believe that checking the Art
Loss Register is sufficient
as due diligence, there are
always more avenues that
need exploring.
The increasingly cautious
approach to acquisitions
taken by museums is also
having an impact on the
commercial market, Marks
suggested, which only makes
purchases where sufficient
information is available.
Sanig responded that
museums can have extra
worries about restitution
and the possibility of seizure
when loaning works to other
territories. She cited a Royal
Academy exhibition requiring
a change in legislation in

The buyer
must still
beware or they
will have no
legal recourse

order to display Impressionist
masterpieces from the
Hermitage museum in St
Petersburg, as the Russian
institution was fearful of
lending due to uncertainty
around the provenance of
some of the pieces. Museums
have been working very hard
to prevent looted or stolen art
coming into the system, but
are not the only influence on
transparency in the market.

Krasny explained: “It may rule
something out, but it doesn’t
necessarily rule something in.”
Historic research will
always be needed, and she
gave the example of Renoir
who, when his sight was
failing, was tricked into signing
pictures by other artists – so
while the signature, age and
medium of the picture may be
correct, it is not a Renoir.

Scientific analysis

Marks addressed
authentication next — there is
great pressure on boards and
art historians to authenticate
pieces, including threats of
litigation. Sanig explained
there have been some
high-profile controversies in
the USA, such as accusations
that the Warhol Foundation
had a conflict of interest
and was denying genuine
artworks, so it was “damned if
it didn’t, damned if it did”.
Family authentication
panels formed by inheritors
of artists’ estates can prove
an effective approach given
their closeness to the body
of work, though they may
not constitute a formal
authentication body.
Matters are further
complicated by varying
authentication practices in

Marks brought in another
angle of expertise by asking
whether enough scientifically
backed information is in
the public domain and how
useful technology is proving.
Forensic technology still feels
comparatively new, Sanig
suggested, but it is being used
quite widely, including by the
TEFAF vetting committee,
which has been adding this
analysis to expert opinion for
the items for sale at the fair
for more than four years.
It was suggested that this
combination is safer than
technology alone, which
potentially leaves gaps and
spreads inaccuracies if used
in isolation. The art world is
full of grey areas where a
scientific analysis may not be
able to fill all these gaps, as

Authenticity

different territories, such as
in France where groups can
be obliged to set themselves
up as the authorities on an
artist. It can take time to find
the best approach, as with
the Picasso-Authentication in
France, which went through
various iterations before
finding the right format.
Krasny added that the
market should avoid situations
where authenticating bodies
feel constrained from giving
their honest appraisal by the
fear of litigation – if these
groups cease to operate, then
there is damage to the market
because it reduces certainty.
The right expert guidance
needs protecting.

Progress
The art market has come a
long way with transparency
in the last decade, instigated
by the democratisation of
data brought about by the
internet, and perhaps also by
an increasingly international
market where buyers may not
physically see the item they
are buying before purchase.
Buyers are also getting
wiser to risk management,
making gaps in information
less acceptable –
transparency is an imperative
and on the evidence of this
discussion, the market has
made great leaps in providing
a clearer view. P

Claudia Conway is Editor of the
Personal Property section of RICS
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