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Confidence on
the continent

I

Despite the challenges it still faces, the European
commercial property market seems on track for
a strong start to 2018, reports Tarrant Parsons

In a largely unforeseen turn
of events, growth across
the euro-area economy has
strengthened significantly
over the past 12 months.
Not only has the first half of
2017 been robust by eurozone
standards – the strongest
opening six months in six
years – it has outpaced that
of the US, and UK by some
margin. In fact, expansion
across the UK economy
has by comparison come in
weaker than in all 19 states of
the eurozone during the first
quarter of the year.
This flew in the face of
consensus forecasts, which
had predicted a noticeable
slowdown in eurozone growth,
owing much to political
uncertainty as a result of
Brexit and elections in the
Netherlands and France. What
materialised instead was a
stronger recovery, prompting
a series of upward revisions to
forecasts from policymakers
and commentators alike.
That being said, the upturn
across the bloc still has
plenty of catching up to do,
having lagged most advanced
economies considerably

throughout much of the time
since the financial crisis.
For one thing, the
unemployment rate remains
above 9%, significantly
higher than the 7.3% rate
before 2008. It also remains
extremely elevated in
some member states, at
roughly 17% in Spain and
22% in Greece, with youth
unemployment still a major
concern in some parts. By
way of contrast, the rate of
unemployment across the
three largest G7 economies
outside the euro area is under
5%, and below that for 2008.

Firm foundations
Nevertheless, recent
improvements appear to be
built on increasingly stable
foundations. Domestic
demand has risen firmly,
driven by both consumption
and investment, and this
bodes well for the medium
term. Confidence remains
buoyant, as is perhaps best
illustrated by the German
IFO business climate index, a
widely followed survey dating
back to 1991, that hit a fresh
record high in July.
The positive economic data
of late has been accompanied
by increased confidence
across the commercial
real-estate sector,
evidenced by the findings
of RICS’ Global Commercial
Property Monitor. European
markets have consistently
returned the most positive
results worldwide in recent
quarters, leading the way in

terms of both occupier and
investment sentiment.
What’s more, feedback from
our professionals is clearly
pointing to this upbeat tone
being sustained. Indeed,
the reported strength of
investment enquiries across
the eurozone appears
consistent with a further
increase in capital values
through to the early part of
2018. In turn, the prospect of
continued solid price returns
from commercial real estate
should ensure this asset
class remains an attractive
proposition for investors in the
near term.
The survey results also
suggest that aggregate
occupier demand is currently
rising at the fastest pace
since its inception in 2008,
supporting the outlook for
rental growth and income
returns and renewing
investors’ appetite.

Policy pondered
However, given the turnaround
in economic fortunes, debate
over the appropriate time for
the European Central Bank
(ECB) to start normalising
monetary policy is now
growing. The outlook for
interest rates is of course
crucial for the commercial
real-estate sector, and a
change in stance could affect
the mood among investors.
Until recently, the bank had
maintained a strong bias
towards easing to stave off
the threat of deflation. This
risk has now, in the words of

RI CS P RO PERTY
JOUR NAL

ECB president Mario Draghi,
“virtually disappeared”.
Even so, it looks highly
unlikely that a tightening
in policy is imminent. The
ECB will be all too aware of
the dangers of hiking rates
prematurely. With a healthy
recovery seemingly under way
in 2011, the main policy rate
was increased in both April
and July only for the bank
to reverse course just four
months later. This marked
the start of a loosening
cycle that would eventually
see the introduction of
negative interest rates
and a quantitative easing
programme now set to
exceed €2.4tr.
More importantly still,
although the threat of
deflation may have passed,
overall inflationary pressures
remain subdued. Ample spare
capacity in the labour market
is likely to keep a lid on wage
growth, while the euro’s
appreciation since May will in
due course reduce imported
inflation. As such, it may be
some time before inflation
makes convincing progress
towards the ECB’s target rate
of just below 2%.
This all implies that
monetary policy is set
to remain extremely
accommodating for the
foreseeable future. In this
context, government bond
yields are likely to stay low,
prompting investors to
search for higher-yielding
assets and providing a still
favourable environment for
the commercial real-estate
market across Europe,
despite valuations looking
somewhat stretched in
certain areas. b
Tarrant Parsons is an
economist at RICS
tparsons@rics.org

RICS Global Commercial Property
Monitor
www.rics.org/propertymonitor
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UPDATE
BSI launches
diversity and
inclusion
standard

BSI, the business standards company,
has launched a new standard to give
employers good practice guidance on
valuing their employees through diversity
and inclusion.
BS 76005, Valuing people through
diversity and inclusion, provides
recommendations for reviewing,
assessing and undertaking a competent
and principled approach to diversity and
inclusion in the workplace.
These recommendations cover people
management and development, and the
preparation of more inclusive policies,
procedures, practices and behaviours
in organisations to support diversity.
Building productive relationships with
others – be they clients or communities –
is another key recommendation.
Anne Hayes, Head of Governance and
Resilience at BSI, said: “Diversity and
inclusivity in the workplace is no longer
peripheral – it is fast gaining acceptance
in boardrooms across the UK as an issue
that must be taken seriously. Taking
steps to create a more diverse and
inclusive workplace is in the interest of
all organisations, whether they have 10
employees or 10,000.”
n www.bsigroup.com

RICS Commercial
Property Conference 2017
7 December, London
“Uncertainty” has been a word closely associated with the UK’s commercial
property market over the past couple of years. With a new minority government
and Brexit talks ongoing, uncertainty will continue to plague the market. However,
the market has nonetheless continued to adapt and survive during this time of
continued change.
The RICS Commercial Property Conference offers exclusive insights into the key
developments to ensure delegates understand where the market is, what future
opportunities there are, and current demands from investors and occupiers.
This year’s conference also features the CEO forum, bringing together business
leaders to discuss how they are responding to the market and other pressing
issues. The event will see the return of the highly popular assets spotlight session
as well, providing crucial updates on how the office, leisure, industry and retail
sectors are performing across the UK.
n www.rics.org/commercialconference

Memorandum enhances rigour of receiver
registration process
RICS, the Insolvency Practitioners
Association and the Non-Administrative
Receivers Association have entered into
a revised memorandum of understanding
for the Registered Property Receivers
Scheme, formally known as the Fixed
Charge Receivership Scheme.
The scheme originated in 1999
with the sole objective of accrediting
professionals who carry out fixed charge
work or receivership work under the Law
of Property Act 1925, to reassure those
making such appointments, creditors and
6 OC T OBER / NO V EMBER 2 017

the wider public of the standard of that
work. Up to that point there had been no
formal accreditation or regulation of fixed
charge receivers.
Membership of the scheme is
voluntary, and is only open to those
who have proven they have the skills,
knowledge and experience required to
meet the expected standards. In addition,
members are subject to an ongoing
risk-monitoring regime and continuing
professional development requirements.
Registration under the scheme is the

sole mechanism entitling members to
designate themselves registered property
receivers (RPRs).
The new memorandum provides
for some important changes that will
increase transparency and provide more
robust governance structures to ensure
that high standards are maintained in
this sector. A new website will detail the
standards applicable to RPRs’ work, the
eligibility criteria for the scheme and a list
of those signed up to it.
n www.registeredpropertyreceivers.org

STANDARDS
Forthcoming

Code for business leases
professional statement
Managing mixed-use
developments guidance note
Procurement of FM services
guidance note

Recently published

International Construction
Measurement Standards
(ICMS)
https://icms-coalition.org

Rural arbitration guidance note
www.rics.org/ruralarbitration

Global valuation
standards updated
The International Valuation Standards
(IVS) have recently been revised with a
view to raising standards and bringing
valuation practice into harmony across
the world.
IVS 2017, effective from July, serve
as the key guidance for valuation
professionals globally and promote
consistency, transparency and confidence
in valuations, which are key to investment
decisions as well as financial reporting.
In short, the IVS changes that may
have an impact on UK practitioners are:
bb two new general standards, namely
IVS 104 Bases of Value and IVS 105
Valuation Approaches
bb additional detail and depth provided
for existing standards

Correction
The article “Time for an audit?”
(Property Journal March/April,
p.27) claimed that the Energy
Savings Opportunities Scheme
2014 had been abandoned. The
Environment Agency has confirmed
that the regulations remain in force
and organisations are required to
comply with the requirements of
the scheme (http://bit.ly/1KJOhxU).
We apologise for this inaccuracy.

bb clarification of what is mandatory
bb incorporation of existing technical
information papers.
In order to reflect the changes to IVS
and recent progress in the development
of international standards for ethics
and measurement, the RICS global Red
Book has also been updated. The main
changes are as follows:
bb PS 1 incorporates additional
descriptive material on exceptions, first
published on the RICS website in 2016
bb VPS 1 new required terms of
engagement have been added:
• currency in which valuation is made
must be specified
• portfolios, collections and groups of
properties must be identified
• a statement on whether or not
any limitations on liability have been
agreed must be included
bb VPS 2 has been improved by
highlighting the key principles, and also
now includes material on “valuation
records” to reflect the requirements of
IVS 2017
bb VPS 3 now recognises that the
“natural” order of headings when
reporting may differ from that implied
in the Red Book 2014, although it is
deliberately not prescriptive
bb a new, short VPS 5 on valuation
approaches and methods is included in
connection with the new IVS 105
Images © Shutterstock/iStock

The Contractor’s Basis of
valuation for rating purposes,
2nd edition guidance note
www.rics.org/valuationrating
All RICS and international standards
are subject to a consultation, open
to RICS members. To see the latest
consultations, please visit
n www.rics.org/iconsult

bb text from the existing VPGA 8
(portfolios and collections) has moved
into VPS 1 and 3
bb the text of the existing VPGA 9
(valuation certainty/uncertainty) has
moved into VPS 3
bb a new VPGA 8 has been created
from the real-estate inspection checklist
material previously included in VPS 2,
the latter now more obviously of general
application across all forms of asset.
These represent just some of the
changes, and it is recommended that all
valuers study the new versions in detail
to understand the implications for their
professional activities.
Ben Elder, RICS Global Valuation
Director, comments: “As the political
sentiment around the globe changes, it
has led to a new focus on international
standards. This is particularly so in the
valuation market, where both clients and
regulators are looking for suppliers to
comply with the standards issued by the
IVS Coalition (IVSC).
“The Red Book 2017 has been
extensively reworked to provide a
comprehensive framework for RICS
valuers to offer valuations that are
IVSC-compliant. The Red Book framework
provides a risk management tool for
both clients and the valuer that can be
regulated – an essential tool in ensuring
confidence in valuation services.”
OC T OBER / NO V EMBER 2 017
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Protect
yourself

Jon Bowey introduces the
General Data Protection
Regulation and outlines the
potential impact it will have
on RICS professionals

T
The General Data Protection
Regulation (GDPR) was
published by the EU in May
2016, as the conclusion
of a lengthy process to
improve the security of data
held about individuals in
the union. The regulation is
accompanied by a further
directive, the Network and
Information Security Directive
2016 (NISD).
The GDPR comes into
effect next May, and there is
a requirement for the NISD to
be transposed into national
legislation by the same
time. Businesses need to be
thinking now about how they
may be affected by the rules,
and the processes that they
will need to put into place to
ensure they are compliant.

Significant changes
The rules entail several
significant changes of which
professionals should be
aware, including the following.
bb Companies will have
increased responsibility
for establishing policies
and systems that ensure
data protection, and for
demonstrating that such
processes are in place.
8 OC T OBER / NO V EMBER 2 017

These will need to include
the completion of a privacy
impact assessment where
there is a higher risk to
individuals rights’ from
the data processing being
undertaken. There will also be
more stringent requirements
to demonstrate that consent
has been gained from those
whose data is being used,
and to show that the rules are
being followed.
bb The rules extend the
rights of the subjects of data
in certain areas, so they are
entitled to request that data
should be deleted and to
receive additional information
on the use of their data.
There is also an enhanced
requirement for data
breaches, all of which now
need to be reported within 72
hours of discovery.
bb A requirement has been
introduced for companies
based outside the EU to have
an officer working in the EU, if
they are handling data about
residents of the union.
bb There will be a requirement
for a data protection officer to
be appointed by all firms who
meet specified criteria, which
represents an extension
of the existing situation for
many EU member states. This
officer will be responsible for
the provision of appropriate
training to staff.
The changes introduced
by the GDPR and the NISD
should help to improve both
the transparency and security
of data held about individuals.
This is a positive step, and

should be welcomed by all
professionals. However, it
does undoubtedly present
some major challenges across
the real-estate sector, and
firms will need to review the
approaches they take to data
security to ensure that they
are compliant.
One focus of concern has
been the requirements to
report data breaches, and the

Firms will need
to review their
approaches to
data security
substantial fines that could
result from a failure to do so
– up to 2% of global turnover.
A lack of compliance with
the new rules more generally
could result in an even bigger
fine, potentially up to 4%.
Due to the complexity
of the new rules, firms are
advised that they should
consider taking specialist
legal advice if they are
concerned about their ability
to comply.

Personal data
It is worth noting that the
GDPR and the NISD relate
only to personal data, not
to other types of data that
companies hold. Bear in
mind that this information
may not necessarily be
held electronically, and can
be in any format that is
Image © Shutterstock

searchable; for example, a
binder containing business
cards. In most respects, the
new rules build on the eight
well-established principles set
out in the Data Protection Act
1998 (http://bit.ly/1o05R2L).
RICS will be exploring this
subject further in the coming
months to offer more detailed
information on the GDPR and
the NISD and their relevance
to the property sector, and
this will be published in
our journals and on other
channels. Professionals
needing to know more
about this area may also
benefit from reviewing the
information that the European
Commission has published
on data protection reforms
(http://bit.ly/1IjvPgK). b

Jon Bowey is Associate Director,
UK commercial property, RICS
jbowey@rics.org

UK Information Commissioner’s
Office guide to data protection
principles
http://bit.ly/1MRKU83

Related competencies include
Data management, Property
records/information systems

A DV ERTISING

RI CS P RO PERTY
JOUR NAL

Digital surveys for the
commercial or residential surveyor

•

View sample reports

•

Start FREE TRIAL to experience Imfuna

•

Establish your own monthly subscription

www.imfuna.com
sales@imfuna.com | 0808 189 3201

®

RICS Recruit Live

1 November 2017 - London
Join us and meet leading employers face to face at RICS Recruit live:
• Meet representatives from companies including Skanksa,
Transport for London, ISG and Crest Nicholson.
• Have the opportunity to attend our CV and interview
surgery and get tips from the professionals.
• Get careers advice from RICS professionals
Whatever your level of experience, RICS Recruit Live will help
you take your career to the next level.
Please register for the event by visiting ricsrecruit.com/live

020 7101 2772

ricsrecruit.com/live

support@ricsrecruit.com

To ad ve rtise con t a c t C h r i s C a i r n s +44 ( 0) 2 0 7 8 7 1 0 9 2 7 or c hrisc @wearesu nday. c om
OC T OBER / NO V EMBER 2 017

9

T

RICS P ROP E RT Y
JO U RN A L

UPFRONT
AP C

he Assessment
of Professional
Competence (APC)
is changing, following
the seven principles
of RICS’ Futures
Project: thinking
ahead; leads and inspires; sustainability;
multidisciplinarity and lifelong learning;
networks and collaboration; technology;
and ethics, values and standards
(www.rics.org/futures).
The process shown in Figure 1
has resulted, first, in the APC being
streamlined through electronic processes
and, second, a review and update of the
definition of “competence”.

Electronic streamlining
The Assessment Resource Centre
(ARC) streamlines the APC by allowing
candidates to manage all their training,
CPD and selected competency records
online; user guides and instructional
videos are available on the RICS
website (www.rics.org/arc). The ARC
is also where counsellors can support
candidates through each stage of the
final assessment and, when required, sign
off competencies and the candidates’
summaries of experience.
Candidates can store all their APC
documents electronically in the ARC.
Those already enrolled on APC and
using the existing Word templates can
convert these into PDFs and upload
at final submission. To streamline the
process, this submission now shares a
deadline with that for the application for
final assessment, which on the property
pathways remains 28 February or
31 August for session 1 or 2 respectively.
The interviews will be about a month
later than previously, with most final
assessments on the property pathway
now in April or May, or October or
November for session 1 or 2 respectively.
This will make the journey through the
process easier to manage, as there will
be fewer bottlenecks.
The other key way in which the
process is streamlined is enabling final
submissions to assessors to be made
online. Final assessment still takes
place in the interview, but there is no
more printing, binding and posting of

Gold standard
The APC is changing to offer improved clarity,
support and processes. Kate Taylor details how
submission documents. Assessors may
use a tablet or laptop during the interview,
or they may choose to print it out
themselves. Candidates will also be able
to monitor their progress on the go, as
the ARC is accessible on mobile devices.
RICS’ Membership Operation Team can
manage the allocation of interview panels
by having assessors mark their availability
in the ARC.
Candidates may be amused to note
that, to work in the ARC, assessors
too must have completed the online
e-learning and the ethics test.

Defining competence
What are the skills required of a
chartered surveyor, and how do we find
out whether candidates have them?
These are the questions that the Global
Education and Qualification Standards
team at RICS have been asking of the
profession. The APC process is robust,
rigorous and probably the best in the
world among professional organisations;
but it needs to reflect the changing needs
of the profession in an uncertain climate.
RICS’ pathways and competencies
framework defines the knowledge, skills,
experience and competence required
to become a chartered surveyor. Each
pathway contains a different combination
of core and optional competencies at
three defined levels.
bb Level 1: knowledge and understanding
bb Level 2: application of knowledge
and understanding
bb Level 3: reasoned advice and depth of
technical knowledge.
Under the current framework, which
launched in 2006, there are a total of 111
competencies, including 10 mandatory
competencies that all candidates must
demonstrate. There is a choice of
between 10 and 29 technical competency
options according to pathway.

Pathway review
A pathway review was instigated last year,
and prompted some strong responses
from the profession; a second stage of
consultation concludes in October, with a
view to implementing changes in early 2018.
Many of the more controversial
changes have been omitted after
consultation; for example, the agency
competencies Leasing/letting and
Purchase and sale will not be combined,
and neither will the tax competencies
Local taxation/assessment and Capital
taxation. The existing competency
language of core, optional and mandatory
will be retained, as the terms are well
understood across the profession.
A welcome change on all pathways will
be the flexibility afforded by the ability to
select an “optional plus” competency. The
current competency selection system
restricts candidates, on some pathways, to
core and optional competencies. Core are
common to all candidates on that pathway,
for example inspection, measurement and
valuation for Valuation Pathway. Optional
competencies reflect the area of practice
and are chosen from a specific list and will
reflect, say, building pathology or agency
for Valuation Pathway. Optional plus are a
free choice from the full list.
New data competencies proposed
for property technology – proptech –
should be further developed, with the
aim of reassuring candidates who are
concerned about the permanent loss
of the Property records/information
systems competency; this competency
was favoured by management because
it could be demonstrated in any area of
practice and made rotating candidates
through a business less challenging. The
new data competencies should have the
same effect, though with a tighter focus.
An Inclusive environments competency
will be added to the framework as a
mandatory competency to Level 1;

Figure 1
Review process for APC
1. Define
and simplify

2. Assessor
roles and
profiles
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3. Clearer
assessment
marking
scheme

4. Greater
candidate
support

5. In-market
and central
auditing

6. Early stage
assessment
introduced

7. Review
counsellor
role

UPFRONT
APC
mandatory competencies apply to all
pathways. The draft defines inclusive
environments as: “The design of new
and the adjustment of existing physical
environments to enable all people with
differences in physical ability and/or
psychological make-up, to work and
live in dignity and equality. It is about
understanding key issues relating to
the work carried out by the surveying
community and ensuring clients meet
their obligations under any applicable
local legislation.”
Other changes include the following.
bb There will be changes to the
mandatory competencies which apply
across all pathways and represent
general business, personal and
interpersonal skills.
bb The mandatory Level 3 competency
Conduct rules, ethics and professional

practice becomes Ethics, rules of
conduct and professionalism – a subtle
yet important difference that reflects
the direction of travel and the increasing
importance of ethics to RICS.
bb Teamworking is replaced with a new
competency, called Diversity, inclusion
and teamworking.

All change
RICS has significant challenges in
representing current and future members
of a traditional profession while providing
public benefit, as required by its Royal
Charter. It will take time for members to
accustom themselves to the changes,
and engagement in the process from all
stakeholders has thus far been patchy.
The world around us is changing, and the
gold standard of APC needs to change
with it.

This is our profession and our future.
Whether you are a member, supervisor,
counsellor, candidate or assessor, get
involved in shaping it while you can. b

Kate Taylor FRICS is a consultant APC trainer
katetaylor243@gmail.com

Readers with any concerns about the proposed
changes should be sure to take part in the
second-stage consultation before 6 October;
please visit https://consultations.rics.org
For other changes to technical competencies,
please see the draft pathway guides

International standards update
Alexander Aronsohn advises readers of developments
This year has been extremely busy, with
many standards already published or
scheduled for publication.

IVS 2017
The International Valuation Standards
(IVS) were published in January with an
effective date of 1 July (www.ivsc.org).
This edition is more user-friendly and
incorporates two new general
standards – IVS 104 Bases of value
and IVS 105 Valuation approaches
and methods. It includes technical
information papers and a reworking
and restructuring of the previous
general and asset standards.
The IVS Council issued a consultation
paper for consideration by stakeholders
on future topics to be incorporated
in any revisions to the standards.
Subsequent editions of IVS could
include new chapters on non-financial
liabilities, discount rates, early-stage
company valuations, biological assets and
extractive industries and inventories.

Global Red Book
In June, RICS Valuation – Global
Standards 2017 – the Global Red Book
was published with an effective date
of 1 July to coincide with the IVS 2017.
RICS has also published A guide to key
changes & basis of conclusions that
highlights major changes and should be
read alongside the Red Book
(www.rics.org/redbookupdate).

IPMS consultations
The International Property Measurement
Standards (IPMS) Coalition has run a
second consultation on IPMS Industrial
Buildings, with the final version of the
standards scheduled for publication
later this year. Additionally, the IPMS
Retail Buildings consultation document,
drafted by the IPMS Standard Setting
Committee (SSC) in July, is scheduled for
consultation later this year.

Property measurement
RICS published an exposure draft of its
second edition professional statement
Property measurement, which went to
consultation earlier this year. Following
feedback, it has been revised to give
more practical information on its
application. RICS members involved
with building measurement must
comply with its requirements.

ICMS work
The International Construction
Measurement Standards (ICMS) Coalition
comprises more than 40 professional and
not-for-profit organisations worldwide. Its
members work to develop and implement
international standards for benchmarking,
measuring and reporting construction
project costs.
In July, the coalition published the
ICMS, which are available online
(www.icms-coalition.org). RICS is
working on the professional statement on

construction cost prediction, scheduled
to be published for consultation later this
year. The ICMS SSC is also discussing
the second edition of the standard, which
will incorporate lifecycle costing.

Land measurement
The International Land Measurement
Standards (ILMS) Coalition SSC is
drafting an international principle-based
standard for recording and reporting
land transfer, to minimise risks in the
land transfer process and support land
governance and registration. ILMS
represent a system that aims to provide
global consistency in classifying, defining,
measuring, analysing and presenting land
information at a project, regional, state,
national or international level.
Subject to feedback received after the
consultation process, scheduled for late
2017, the final standards are scheduled
for publication in spring 2018. b

Alexander Aronsohn FRICS is RICS Director of
Technical Standards
aaronsohn@rics.org

Related competencies include
Conduct rules, ethics and professional
practice, Measurement of land and property
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Dave Ramsey introduces data standards, the
link between RICS standards and proptech

Planning for
the future

R

ICS concentrates
much of its efforts
on raising the
professional status
of its surveyors
worldwide, focusing
on people. But
the modern world is about more than
people: it is awash with data, software
applications, hardware components and
digital companies, all interacting with
each other.
Expressions such as the “internet
of things” are becoming more than
concepts, so behind every device should
be a standardised way of communicating
and representing data objects.
Developers rely on clear standards
to ensure that the data they are
processing can be read consistently and
potentially used in ways they have not
considered. Costs, valuations and building
measurements are clearly embedded
in much of what will be digitised in the
future and RICS must offer value to its
members by staying relevant as the
property sector is transformed. Part of
this value comes from defining schemas
for the representation of data, providing
guidance and ensuring that software
tools comply with the relevant standards
and regulations.

An invaluable role
Data standards form the link between
the standards RICS professionals follow
and the software products that they use.
Often they are invisible, but they serve
an invaluable role in ensuring that data

RICS is committed
to developing a suite
of data standards to
help professionals
interact with the
digital world
12 OC T OBER / NO V EMBER 2 017

is portable, comparable and re-useable.
However, data standards guarantee
only the correct format, not its quality.
They complement rather than replace
written standards and are another way
of checking the requirements of RICS’
professional statements. It is envisaged
that defining the data standards will be
vital to every standard-setting initiative
and arguably the most important part for
many users.

should work just as efficiently, armed with
their new information.
It is not so easy with software.
Firmware – that is, embedded software
– must be updated, database tables
modified and reporting tools redesigned.
Then there is the issue of how to support
different versions of the same data
standards because no one wants to have
to ask: “Which version of IPMS does your
tool support?”

New challenges

Positive points

RICS is committed to developing a suite
of data standards to help professionals
interact with the digital world. One of
the first of these is designed to support
the International Property Measurement
Standards (IPMS) and define how
a building’s measurements can be
exchanged between applications. Ethical
and compliance issues must be recorded
as part of this standard, as these areas
are critical to the profession.
New challenges are also being met:
for example, how can data be recorded
in the measurement process where
RICS-adopted standards do not officially
recognise it? Many users of measurement
data report the maximum width and
length of rooms, or “components”, as
they are defined in IPMS. If maxLength
and maxWidth are part of the data
standard, this could suggest that these
measurements are pertinent to the
IPMS, though this is not the case. If this
requirement is omitted, however, the data
standard will be less helpful to a large
user base. Making the measurement
optional but without pointers as to how
they should be named – for example,
maxLength, maximumLength or maxLen
– could in turn mean the standard is not
used in a consistent way.
Other challenges include data that is
barely in use today but could become
essential in future, such as volumetric
measurement and height information.
Even though volumetric and height data
are not currently part of IPMS, when
the IPMS second edition is published,
measurers will update their skills and

The surveyor’s role can be defended and
improved by introducing digital signatures
to professional reports. Exploring this
technology, we can demonstrate how
professionals can sign off on their work,
ensuring changes to their output are
detectable. Furthermore, compliance
documentation included in measurement
data can be enhanced to enable
large-scale audits – all with the goal of
providing first-class service.
The first data standards are scheduled
for publication by early 2018. This will
involve working closely with RICS’
technical affiliates and consulting with
floor-plan specialists, software suppliers
and measurement professionals to
ensure a quality output and that the value
RICS is aiming to provide is articulated
and quantifiable.
There will be future updates on this in
RICS journals and on the website. b

Dave Ramsey is RICS Director of
Data Standards
dramsey@rics.org

RICS Technology Affiliate Programme
www.rics.org/tap

Related competencies include
Data management, Property
records/information systems
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RICS Expert Witness Training
This training will equip experts with the knowledge,
practical skills and confidence to prepare for and
conduct an expert meeting effectively.
What will you learn?
•
•
•

The benefits of using an agreed agenda
How to prepare using the case preparation model
Using the topic box model to structure the meeting
and as a way to effectively question the other expert
• The reasons for areas of agreement and disagreement
• How to work effectively towards the Joint Statement
and how to draft it.
Provided by Legal Experience Training

To find out more: t 024 7686 8584 w rics.org/expertwitnesstraining e drstraining@rics.org

Item code: 20625 Price: £205

Dilapidations price book 2018
The 2018 edition is essential for anyone providing early cost
advice to landlords or tenants on costs of complying with
Schedules of Dilapidations.
Its authoritative information is provided by experienced, specialist
estimators – saving you time at the initial estimating stage for work.

Available online now
The Dilapidations Estimating Price Data Online provides you with
immediate access to the latest rates.
Visit rics.org/dilapidationsdataset or call +44 (0)24 7686 8433.

Visit rics.org/bcispricebooks or call
+44 (0)24 7686 8555 to order your copy
To ad ve rtise con t a c t C h r i s C a i r n s +44 ( 0) 2 0 7 8 7 1 0 9 2 7 or c hrisc @wearesu nday. c om
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Expert witnesses and conflicts of interest

Q

My former colleague, a specialist rent review surveyor,
is being sued for allegedly providing negligent advice in
relation to a case. As well as working with one another for
five years, we wrote a number of academic articles together.
He is defending the claim and has asked me to appear as an
expert on his behalf. Can I do so?

> Faiza Ahmad

A

Yes, in principle. However, you and your former colleague
should be aware that your involvement may end up being
fatal to a successful defence of the claim – the court may find
that you have an interest or bias that is sufficient of itself to
dismiss your expert opinion when set against the other party’s,
or to affect significantly the weight the court is prepared to
attach to your evidence.
That is what happened in the recent Court of Appeal case
of EXP v Barker [2017] EWCA Civ 63, in which it was said “our
adversarial system depends heavily on the independence of
expert witnesses, on the primacy of their duty to the court
over any other loyalty or obligation, and on the rigour
with which experts make known any associations
or loyalties which might give rise to a conflict”.
This case involved a patient who brought
a claim for clinical negligence against Dr
Barker. Both parties instructed relevant
experts; the expert instructed by Barker
had trained him, however, and they had
also written a number of articles together.
Reference to these articles was absent from
the expert’s CV, which the court found might
have had the effect of obscuring the connection
between the pair.
Even though the court made a specific direction
that “experts will, at the time of producing their reports,
incorporate details of any employment or activity which raises
a possible conflict of interest”, Barker’s expert failed to do so.
It emerged only in cross-examination at the trial that there was
a lengthy and extensive connection between Dr Barker and the
expert, and that Barker himself had suggested the expert be
chosen, something that he had denied at first.
The Court of Appeal said that, in view of all this, had the
lower court decided to exclude Barker’s expert’s evidence in
its entirety – as it had considered doing – “it would have been
a proper decision”. Although there was no doubt as to Barker’s
14 OC T OBER / NO V EMBER 2 017

Faiza Ahmad is Head
of Legal at Estates
and Management
f.ahmad@e-m.uk.com

expert’s knowledge or his competence to assist the court,
the failure to disclose the connection was found to be “a very
substantial failure indeed”. The fact that Barker’s expert “did
nothing” to reveal the connection was also noted.
Some experts do, of course, practise in narrow fields, and
there may be occasions when it is entirely reasonable for them
to have a close connection with a defendant. Of itself, this does
not automatically imply any impropriety.
What is important in your situation, however, is to ensure that
you do the following.
bb Tell your former colleague’s legal team without delay about
your connection, and ask them to ensure that the connection is
known to the court.
bb Give full and frank disclosure of your connection to the
other parties and the court without delay in order that any
allegation that you are not an independent expert is flushed out
at an early stage.
bb Ensure that the details on your CV are accurate, and in
particular make sure you specify and disclose details of any
papers you have co-authored with your former colleague both
there and in your expert’s report, to avoid any
implication that an omission is an attempt to
conceal the connection.
bb Understand that your duty is to help the
court, and that this overrides any obligation
to the person from whom you receive
instructions or by whom you are paid.
In attempting to assist your former
colleague, the last thing that you want to
end up doing is taking the time and effort
to provide an expert opinion to which the
court ultimately refuses to attach significant
weight, and that not only proves to be fatal to the
case but might also result in you damaging your own
professional reputation. b

Further reading
RICS Conflicts of interest global professional statement
www.rics.org/conflictsofinterest
RICS Surveyors acting as expert witnesses guidance note, 4th edition
www.rics.org/expertwitness4thedition
Court of Appeal Judgment in Barker (in particular paragraphs 23–32)
http://bit.ly/2ub8M34
Judgment in the High Court in Barker (in particular paragraphs
45 and 57)
http://bit.ly/2vFas4j
Images © iStock
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Swifter
settlements

With the Enterprise Act 2016 newly in force,
James King considers its likely effects on
property insurance claims

T

he Enterprise Act
2016 came into
force on 4 May,
bringing with it
new rules for the
way the insurance
profession
handles claims.
Unlike the Insurance Act 2015, the new
legislation does not place any additional
responsibilities on the policyholder;
rather, on insurers, their agents and loss
adjustors. It means insurers and their
representatives must deal with claims in
a reasonable time frame; if not, the act
enables the insured party to claim for
subsequent losses incurred.

Reasonable time
Many in the insurance profession expect
that the main beneficiaries of the new
rules will be small to medium-sized
businesses. This should encompass most
property-owning policyholders or agents
acting on behalf of freeholders. The act
places the onus on insurers to settle
claims promptly, that is, in a “reasonable
time”. However, this does not stop the
insurer from investigating and assessing
the claim.
“Reasonable time” is not defined in the
new law. Delays in settlement could still
occur, depending on the circumstances.
Factors that could still mean slower
progress include:
bb reasonable grounds for disputing a
claim or its quantum
bb the size or complexity of a claim
bb the type of insurance
bb factors outside the insurer’s control,
such as the involvement of other parties
or authorities, or the need to meet legal
or statutory obligations.
Remember that the new legislation
also covers claims made against you
by a third party, such as a trip or slip on
your premises that you wish to dispute.
Policyholders have the same protection
against inflated or fraudulent claims

as before, and thorough investigations
should still take place.

Remedies
In cases where indemnity has been
granted yet repairs to a building have
been delayed – where insurers have not
approved a contractor – the affected
areas remain unfit for purpose, which
results in loss of income.
Under the act, though, you could
receive compensation for a loss of
potential income, as long as you take all
reasonable steps to mitigate the loss.
Claimants have up to one year to submit
a compensation claim after settlement is
received if they discover that the delay
has had additional cost implications.
As this is a new piece of legislation,
there are no legal precedents or case
studies illustrating its effects. It could be
said that the legislation is dealing with
a problem that has not been significant
for property managers or landlords,
given that some claims always take time
to resolve, such as those relating to
subsidence. Insurers derive no benefit
from delaying settlement; a damaged

Brokers’ tips
bb Submit your claim promptly with as
much information as you can supply.
bb Record and make accurate copies
of all documents supplied and dates.
bb Supply any additional information
requested promptly, or attend any
appointment set by an insurer.
bb Ask at the outset, in writing, what
would be considered a reasonable
time for settlement once indemnity
has been granted. If after this date
settlement has not been received,
you have the ability to use the right to
redress to speed things up.
bb Request an interim payment to help
cash flow if full and final settlement will
take a period to resolve but indemnity
has been granted.

RI CS P RO PERTY
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Insurers derive no
benefit in delaying
settlement
building is likely to be at greater risk
of further damage than a weathertight
structure, for instance.

Contracting out
You may recall that the 2015 act allowed
insurers to contract out of many of its
provisions. This again appears an option
under the new rules.
The right to damages for late payment
of claims will be an implied term in all
insurance policies; that is, it need not
be stated in policy documents. Parties
can agree to contract out, although
this is most likely to be seen where the
insurer imposes it and policyholders can
only choose to accept the terms or buy
insurance elsewhere.
However, it must meet the same
transparency requirements as under the
2015 act, and be clearly drawn to the
customer’s attention. Also, if the insurer
deliberately or recklessly delays claims,
any contracting out will be invalidated
and compensation can still be claimed for
the delays.

Broker support
Insurance brokers arrange the majority
of property owner’s policies, and your
broker should bring you the benefits of
their insurer relationships, including the
ways in which they will be dealing with
the new requirements.
A broker usually acts as your agent
in sourcing and arranging the insurance
and dealing with your claims. In some
cases, brokers will act under a delegated
authority to settle claims on behalf of
insurers, as the agent of the insurer as
well as the customer. In these cases,
much of the responsibility for meeting the
new rules lies with the broker. b

James King is a senior executive at chartered
property insurance broker Clear Insurance
james.king@thecleargroup.com

Related competencies include
Insurance
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Lighten up
Fraser Pratt explains how rights
of light insurance can help everyone
involved in property development

A

lthough rights of
light issues are
still frustrating
development,
widespread
misconceptions of
the role of insurance
could be exacerbating the situation.
Regan v Paul Properties [2006] EWHC
CIV 1391 reignited interest in using rights
of light insurance, but at that stage
insurance was an all-or-nothing option.
The availability of cover depended on
planning permission being granted, there
being no objections on the grounds of
light during the planning process and
no communication about the issue from
neighbouring properties during the
development. The policy also restricted
the insured party’s dealings with general
matters of neighbourly conduct. Its
primary objective was to indemnify the
insured against the cost of an injunction,
but typically covered:
bb legal and professional costs
bb settlement with an injured party
bb damages, compensation and expenses
awarded against the insured party
bb costs of altering, demolishing or
reinstating the property as required by a
court order or settlement

Rights of light
issues still frustrate
development,
but widespread
misconceptions
of the role of
insurance could
be exacerbating
the situation
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bb reduction in the property’s market
value due to its redesign to respect a
third party’s rights of light
bb any sum paid with the prior written
consent of the insurer to free the
property from rights of light issues
bb any sums that the insured was
contracted to pay that have been made
abortive due to a court order – for
example, on-site costs such as plant hire.

A lightbulb moment?
Following Regan, case law shaped the
way rights of light risks were viewed by
lawyers and surveyors and changed
the attitude of insurance underwriters.
Tamares (Vincent Square) v Fairpoint
Properties (Vincent Square) [2007]
EWHC 828 (Ch) indicated that a
percentage of development profits
could be used to calculate appropriate
compensation. With HKRUK II (CHC) v
Heaney [2010] EWHC 2245 (Ch) came
the previously inconceivable scenario that
a completed building would be subject to
a mandatory injunction as a remedy for
an infringement of rights of light.
Although case law was leaning more
towards the injured party rather than
restricting cover, insurers began including
additional consequential losses to satisfy
property developers, funders and their
prospective tenants regarding rights of
light claims. These covers incorporated:
bb delay costs, if the development had to
stop following an interim injunction
bb loss of rent cover if a tenant under a
leasehold agreement could not occupy the
property and could lawfully withhold rent
bb loss of trading profits where a
commercial tenant could not occupy
the property from the contracted date,
resulting in loss of income
bb relocation costs if a tenant under a
leasehold agreement could not occupy
the property.

Major change
The most significant change came with
the judgment in Coventry v Lawrence

[2014] UKSC 13. It was the first time
that judges seemed to apply common
sense when considering rights of light
case law. The judges stated that, in
future, courts should be more willing
to consider damages as a remedy,
taking into account such factors as the
public interest and defendant’s conduct.
Referring to Shelfer v City of London
Electric Lighting Co [1895] 1 Ch 287,
which has been informing rights of light
judgments for 120 years, they suggested
that this may no longer be appropriate
to modern-day cities, where land and its
development potential are at a premium.
The ruling changed the way rights of
light underwriters viewed risk; insurers now
recognised that good conduct should be
encouraged. They realised that if a claim
goes to court and a policy has restricted
the developer’s behaviour, this would
not be regarded favourably. Therefore,
insurers needed to allow the developer
to negotiate with those involved in
properties that were suffering actionable
rights of light infringements. This
prompted the creation of agreed conduct
or agreed negotiation strategies (ANS).
ANS permit an insured party to
negotiate in line with interpretation of
Coventry and the traditional advice from
a rights of light surveyor. This allows
both the insured and their professional
advisors to manage such risk through
a combination of strategy, self-insured
deductibles and insurance.

Strategy
It is assumed that the insured and their
advisors have concluded that this will
minimise the risk of an injunction and
accept that appropriate compensation
will need to be paid to some neighbouring
owners. This part of the risk is, effectively,
self-insured by way of a deductible – an
excess that the insured will have to pay
until the policy begins to contribute.
The insurance is principally used to
reassure parties such as funders, joint
venture partners and target tenants that
the chosen strategy is underwritten,
accepting that the potential of an injunction
is also insured against, though more
remote. In turn, assurance provided by a
rights of light policy addresses the reality
that the chosen strategy will take more
time to implement than is available before
construction is scheduled to commence.
It thus allows construction to start on
time, even though all settlements with
neighbours may not have been concluded.
Another benefit of an ANS is that it
no longer necessarily matters whether
contact with an injured party has been

A rights of light policy
allows construction to start
on time, notwithstanding
ongoing settlements with
neighbours

The judgment in
Coventry v Lawrence
was the first time
that judges seemed
to apply common
sense when
considering rights of
light case law
made before approaching insurers. If a
detailed explanation of what has occurred
to date and copy correspondence can
be provided, insurers will consider a
solution. The ultimate value of this option
is when the negotiation process becomes
delayed and funding or agreements for
lease could be affected. Alternatively, it
could just be a case of not being able
to engage the benefiting party – that is,
contact has been made but no formal
conclusion reached, and therefore an
Image © iStock

insurance policy can be used to cap the
potential financial loss should this party
come forward again.
Rights of light strategy is often a matter
of risk. Engaging a specialist insurance
broker will ensure that the developers
and their advisors are asked the right
questions, such as the following.
bb What stage of planning or
development have you reached?
bb What is your interest in the site?
bb Are you buying or packaging it for sale?
bb Are you building to sell or to retain?
bb What advice has been received from
your rights of light surveyor?
Such questions can inform the type of
cover and costs; for instance, if the site is
being sold, a large excess may keep the
premium low for the seller but is unlikely
to be attractive to a buyer.
Premiums for rights of light insurance
should offer value against the proposed
compensation budgets set by the
surveyor, as this is how the developer
traditionally measures their financial risk.
However, as the context for rights of light
has shifted, so have surveyor’s budgets,

which means that underwriters are now
digging deeper into the raw data – EFZ
analysis and contour plans – and taking
their own views rather than relying solely
on the suggested budgets in the report.
Therefore, providing “rule of thumb”
premium guidance is very difficult, without
at least having access to the rights of light
report commissioned for the development.
Rights of light insurance will never be the
magic bullet that allows all development
to be completed without risk. However,
a better understanding of the options
and where to obtain the best advice will
ensure that policies work to complement
the development strategy, managing risk,
saving time and ultimately, money. b
Fraser Pratt is Head of Department,
Legal Indemnities and Rights of Light,
at PIB Insurance Brokers
fraser.pratt@pib-insurance.com

Related competencies include
Insurance
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Ownership of the airspace above a building is a live question
when it comes to development, as John Midgley reflects

Room at the top?

W

ith land in short
supply and
coming at a
hefty premium,
especially in
places such as
central London,
property owners
and developers tend to try to exploit what
they have already got.
A flat roof may offer great potential to
extend a building upwards and create
new flats. Those flats may not even be
constructed from scratch on site but
prefabricated, and lifted on to the top
of the building by a crane before being
bolted into place.
This article does not seek to consider
all of the issues that may arise in this
process, such as planning consent,
Building Regulations compliance,
the possible need for a party wall
agreement or even whether the proposed
development will adversely affect a
neighbour’s right to light and air.
Instead, it will concentrate on some
of the legal issues that can arise when
considering the acquisition of air rights
and exploiting them for development.
These air rights may be acquired either
as a result of owning the freehold of the
building or by virtue of what is demised in
the terms of a lease.

Ownership
There is a presumption that, in a
conveyance of land, “he who owns the
soil owns up to heaven and down to hell”,
as translated from the Latin maxim “cuius
est solum, eius est usque ad coelum et
ad inferos” – and this can also be inferred
with leases, as was shown in Kelsen v
Imperial Tobacco Ltd [1957] 2 QB 334.
Having said that, the presumption can
be rebuffed, and there is little conclusive
authority on the point – cases are
decided on their own merit and, when
subject to leases, depend on the way
these are drafted. In Bernstein of Leigh
(Baron) v Skyviews & General Ltd [1978]
QB 479, it was held that the right to
airspace was limited to the ordinary use
and enjoyment of the land.
18 OC T OBER / NO V EMBER 2 017

For example, a roof terrace may be
demised with no right to develop on it and
the lessee may simply be entitled to use
it as a terrace for recreational purposes.
The use of the airspace above the terrace
therefore would be quite limited in nature
– it would be possible to walk across it,
to sit in garden furniture on it and the like,
but nothing more.
Yet if the roof space and roof itself
forms part of the demise in a top-floor
flat lease, it may be argued that the
lessee of that flat would be entitled to
make alterations involving installation of

Careful handling of
relationships with
lessees is important

features such as dormer windows that
protrude into the airspace without this
constituting a trespass, these windows
arguably being claimed to be necessary
for the reasonable use and enjoyment
of that flat. This is what happened in
the case of Davies v Yadegar [1990] 2
HLR 232 when the top-floor lessee in a
converted building containing two flats
wanted to complete a loft conversion, and
the court thought it was logical that he
should be able to install the dormers as
an improvement to the flat.
Davies has come to the courts’
attention in subsequent cases. In
Rosebery v Rocklee [2011] EWHC 2947,
the presumption that the lease of a roof
included all the airspace above it was
disapplied because the extent of the
demise was a matter of construction
of the lease. For example, there was no

UPFRONT
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presumption that it applied to the fully
available airspace – arguably preventing
aircraft from flying overhead.
In a later case, H Waites Ltd v
Hambledon Court Ltd & others [2014]
EWHC 651, the lessees of a garage
block in west London aimed to scupper
a developer’s intention to build above the
garages, claiming that they themselves
owned the airspace. The then landlord
of the garage block had granted its
associated company, H Waites, a
separate lease of the garage roofs and
airspace as it intended to create an extra
flat above each of the garages. The
lessees’ individual leases were for the
flats and the garages demised to them,
and they claimed that the garage roofs
and airspace above belonged to them so
H Waites was not entitled to build there.
The court looked at the whole of
the leases, including the plans and the
repairing obligations. While the position
was clearer in respect of the flats, the
obligations for the garages were more
opaque. H Waites argued that, as the
repairing obligation for the roof on the
block of flats belonged to the landlord,
and as there was one common roof
over the garage block, it was entitled
to claim the roof and airspace. The
court, however, thought that such an
interpretation would amount to a rewriting

Tenants should generally be given a right
of first refusal to take the airspace lease
of the tenants’ leases and held that the
roofs of the garages were wholly within
these leases. The court also noted that
the leases did not have any wording
expressly stating that there was a limit
to the extent of the garages and thus, in
this case, the airspace belonged to the
garage lessees. If the wording in the lease
included a reference to a vertical division
of the demise then it may be the case
that you could argue that there is thus no
horizontal limit that could then exclude
the entitlement to the airspace above.
One further point to note from
H Waites is that the judge commented
that cases concerning subdivided
properties such as houses converted
into flats, in which it had been held that
there was no presumption, “make good
sense where one is dealing with a part
of a building which has been horizontally
divided, where there are often good
reasons for the demise to be limited to a
stratum and so as not to include airspace
(or subsoil)”. The presumption in favour
of building “up to heaven” may fall by the
wayside when it is expressly excluded or
its exclusion is implied by the terms of
the lease, as was decided in Lejonvarn
v Cromwell Mansions Management Ltd
[2011] EWHC 3838 (Ch).
So, it can be a trickier proposition to
develop upwards into the airspace when
the ownership is leasehold rather than
freehold, but this does not mean that
tenants have neither the right to develop
nor the ability to frustrate a development.
Each case needs to be considered on its
own merits.

Granting a lease
When a freeholder or landlord wishes to
grant a lease to another party to develop
upwards into the airspace, it also needs
to consider the impact on the rights of
the lessees.
Under section 1 of the Landlord and
Tenant Act 1987, tenants of certain
premises have a right of first refusal in
the event that the landlord intends to
enter into a “relevant disposal”. The act
applies to premises that comprise the
whole or part of a building and contain
two or more flats, exceeding 50% of the
total number, that are held by residential
long lessees. The legislation can also be
applied to mixed-use buildings.
The grant of a lease of airspace for
development purposes is a “relevant
Image © iStock

disposal” and unless an exception
applies, the tenants should generally be
given a right of first refusal to take the
airspace lease in place of the developer,
as was shown in Dartmouth Court
Blackheath Ltd v Berisworth Ltd [2008]
EWHC (Ch) 350.
A landlord should also take care not to
breach a lessee’s right to quiet enjoyment.
Rooftop developments can be noisy,
disruptive and intrusive and if scaffolding
is used, the building is covered up and
access potentially impeded, so landlords
should be mindful of possible claims.
In Timothy Taylor Ltd v Mayfair House
Corporation and another [2016] EWHC
1075 (Ch), the High Court awarded the
tenant damages after deciding that putting
up scaffolding and the noise nuisance
generated by the works impeded the right
to quiet enjoyment.
If the building includes other leasehold
interests, then the practitioner should
also evaluate these leases to ensure
they are structured as consistently as
possible, that sufficient rights have been
reserved to enable development and
that there is nothing demised to the
top-floor lessee that could prevent the
development from taking place.
It goes to show that when developing
into airspace, the careful handling of
relationships with lessees is important
– discussing the process, minimising
nuisances, considering how long the
works will last, and when best to schedule
them. Open discussion should also be
had regarding compensation, to sugar
coat the pill that the tenant is being asked
to swallow. b
Please note that this is only a summary
and is not a substitute for taking legal
advice on the specific facts of the case.

John Midgley is Partner and Head of Leasehold
Enfranchisement, Seddons
john.midgley@seddons.co.uk

Related competencies include
Leasing/letting, Legal/regulatory compliance
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Robert Walker surveys the changing landscape for residential property tax

It is timely to offer a refresher
on the tax relief restrictions
on interest for buy-to-let
landlords given that they were
announced a couple of years
ago but only took effect in
April. The full income tax relief
on financing costs previously
enjoyed by such landlords is
being phased out over four
years, and from April 2020
there will be no higher (40%)
or additional rate (45%) relief
for mortgage interest.
Instead, landlords will be
able to make a claim to reduce
their income tax liability by up
to 20% of the finance costs. If
properties are highly geared or
interest rates rise, it is entirely
possible that landlords’ tax
liability could exceed their net
rental income.
On the subject of tax,
changes have also been made
to stamp duty land tax (SDLT)
and capital gains tax (CGT),
and others proposed for
inheritance tax (IHT).

Raft of changes
In 2013, a 15% SDLT rate for
certain corporate buyers
of higher-value residential
property and an annual
charge on enveloped
dwellings were introduced.
2 0 OC T OBER / NO V EMBER 2 017

From December 2014, SDLT
on all residential transactions
has been calculated using a
progressive system where the
amended rates and thresholds
apply to the portion of the
purchase price in each band.
This meant that the SDLT
for homes costing £937,000
or more increased, and fell
for those lower than that
price. While other factors
are involved, the number of
transactions for London homes
in the £1m–£2m bracket fell
15% between 2014 and 2015,
with an even greater decline
for higher-value properties.
A further SDLT change
from 1 April 2016 aimed to
deter investment in additional
residential properties, such
as second homes and
buy-to-lets. An extra 3%
SDLT applies where, as a
result of the acquisition of
UK residential property, an
individual has more than one
such asset anywhere in the
world and is not replacing
their main residence. This 3%
also applies to all acquisitions
of UK residential property
by companies and other
non-natural persons.
The CGT and IHT measures
could also deter residential
property investment. From
April 2015, CGT has applied
to disposals of UK residential
property by non-resident
individuals, subject to certain
reliefs; the reduction in the
rate from 28% to 20% made
last year specifically excludes
residential property.
Proposals were also made
for UK residential property
held by non-UK domiciled

individuals through offshore
companies, partnerships and
certain trusts to become
liable to IHT from 6 April 2017.
Legislation to introduce these
measures has, however, been
deferred following the recent
general election.

Assessing impact
Although data on the
number of residential land
transactions and the SDLT
receipts is available, data for
2016 onwards is not broken
down according to whether
vendor or purchaser are
homeowners or investors,
while transaction values of
more than £500,000 are only
provided as aggregate figures.
It is thus difficult to assess
accurately the impact of the
interest restrictions on
buy-to-let landlord
transactions, or that of the
SDLT, CGT and IHT changes
on the acquisition of highvalue residential property.
However, there is evidence
that some landlords are
looking to incorporate their
businesses or pull out of the
buy-to-let market completely,
and that prices and
transaction levels have slowed
at the top end of the market.
The data does allow us
to look at the residential
property market as a whole.
Although there will be other
drivers, tax changes would
be expected to have some
market impact. According
to HMRC’s estimates, the
number of transactions in
the first quarter of 2016 was
significantly higher than
those in previous years,

which has been attributed to
buyers rushing to complete
purchases before the
introduction of the 3% rates.
Nevertheless, this doesn’t
seem to have resulted in a
significant drop-off. If we
compare the number of
residential transactions in
the financial year ended
31 March 2016 with the
subsequent year, the number
rose slightly from 862,500 to
871,600. Nearly a quarter of
the 2016/17 transactions are
estimated to be “additional
property” transactions.
SDLT receipts have also
risen, and at a greater
rate, from £7.3m to £8.5m.
So notwithstanding the
changes, both the number of
transactions and the level of
SDLT receipts have increased,
although the increase in
number of transactions is
driven by an increase in
transactions in the “under
£250,000” band.
Given that SDLT revenues
have increased, it’s likely to be
difficult for the government
to reverse the changes,
regardless of the impact
some believe they have.
Given the Office of Budget
Responsibility forecasts
nearly £70bn of SDLT receipts
in the five years to 2020/21,
though, there is no doubt
the ongoing impact of the
changes will continue to be
closely monitored. b
Robert Walker is Partner and Real
Estate Tax UK Network Leader at
PricewaterhouseCoopers LLP
robert.j.walker@uk.pwc.com
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James Ware describes how a facilities manager turned an urgent need for
space into an opportunity to consolidate the workforce and raise morale

A move forward

T

he first time that
Stephen Schmidt
heard about the
relocation project
was when he was
told: “Oh, by the
way, we sold that
building; didn’t
anyone tell you that? I think it was just
before you joined the group. We’ve got
about six months left to vacate it, and we
need your help in figuring out where to
relocate the staff and how to replace the
training classrooms.”
Schmidt, the new Group Program
Manager for Facilities at the Health and
Human Services Agency of San Diego
County (HHSA) in California, heard about
the building sale in May 2013; he had
joined the HHSA in January. His first
five months had been relatively calm as
he learned his way around the county’s
operations, but now he suddenly had an
urgent project.
He knew it would take several months
to find a new space and get it fitted
out properly, and then orchestrate the
transfer of 40 county employees and
2 2 OC T OBER / NO V EMBER 2 017

more than 120 student seats in several
training rooms.
The move was further complicated
by the fact that the original space was a
training facility where core programmes
lasted between 10 and 13 weeks, five
days a week, and the varied course
schedules would have to be juggled
during the relocation process. Some
programmes would be under way when
the move took place so the students
would have to be notified of the move,
informed about their new classrooms and
supported during the relocation.
Schmidt realised almost immediately
he would also have to find swing space
to accommodate the uprooted staff and
training rooms, as there was no way
he could locate, lease and fit out new
permanent space by the end of 2013.

County context
HHSA is one of five groups of the San
Diego County government organisation.
It provides a broad range of health and
social services to promote wellbeing,
self-sufficiency and a better quality of life
for individuals and families living in the area.

Schmidt was
convinced
that the larger
objective would
provide a far
better outcome
About 6,300 employees provide
services to county residents through a
variety of agencies and departments.
HHSA also has its own administrative
support services such as human
resources (HR) and IT. The agency has a
leadership team of 16 executives, each of
whom is responsible for one of the major
services, headed by an agency director,
a chief operating officer and a chief
financial officer (CFO).
As the Group Program Manager,
Facilities, for HHSA, Schmidt reports
directly to the CFO. He has responsibility
for the 2m sq. ft of owned and leased
space; about 1m sq. ft is owned and 1m
Image © iStock
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leased. HHSA Facilities works closely
with the county’s Department of General
Services (DGS), which consists of five
main functions: real-estate services, fleet
management, facilities operations, office
services and project management.
During his first six months with HHSA,
Schmidt led the development of the
agency’s first strategic facilities plan,
focusing on workplace design and
occupancy management. His organisation
did planning, design, program and project
oversight and acquisition of furniture,
fixtures and equipment with the county’s
procurement division for all projects;
procurement and contracting with service
providers such as architects and general
contractors was the responsibility of
landlords in leased facilities, coordinated
with its real-estate services. Project
management staff are also brought in to
oversee construction and fit-out activities
for county-owned facilities.
In short, every part of the relocation
was complex and required the active
involvement of many people from DGS,
procurement, agency facilities and
internal HHSA stakeholders.
Schmidt had come to HHSA after
working for nearly 30 years at Science
Applications International Corporation
(SAIC), a technology integrator in the
technical, engineering, intelligence and
enterprise IT markets.
In the role of Assistant Vice President
and Regional Facilities Director at SAIC,
he had managed five major locations
and many smaller buildings that totalled
1.2m sq. ft and accommodated more
than 3,500 employees. He had managed
several new location openings and the
transition of many facilities from leased to
owned assets.

Closure and consolidation
As Schmidt addressed the relocations
and space replacements necessitated
by the HHSA’s building closure, he
realised that this change presented a
major opportunity to make a significant
organisational impact.
He already knew, for instance, that the
agency’s HR staff were not consolidated
in a single location. He also knew that
the HHSA executives actively disliked the
space in downtown San Diego that was
the most obvious facility to which to move
the classrooms and training staff. He had
discovered early on that the head of HR
found the dispersion of her staff impeded
their ability to provide the services to
which they were committed.
After several conversations with his
boss and peers, Schmidt therefore

established an ambitious goal for the
building closure project: to consolidate
all the agency’s HR staff in one location.
This was the first of four primary goals he
defined for the relocation.
1. to consolidate all the organisation’s HR
staff into one facility
2. to get certain HHSA staff out of the
unpopular downtown space
3. to close another leased facility in the
same part of town
4. to acquire enough swing space to
house the relocating training staff and
training rooms temporarily, while new
permanent space was being fitted out.
While those goals were more involved
than simply relocating the training staff
from the sold building, Schmidt was
convinced that the larger objective
would provide a far better outcome,
commanding more senior management
attention than a single building closure
and staff relocation ever would.
Schmidt spent several weeks engaging
in conversations about his proposal
with his peers, his staff and the agency
leadership team. Once he had built

This change
presented a major
opportunity to
make a significant
organisational
impact
consensus that HR staff consolidation
made sense, he spent the next three
months spearheading the development
and execution of a detailed logistical plan
for making it happen.
During this process, he and his team
also found a way to create a new, modern
training facility that was much nearer
to the county headquarters than the
old facility; this feature made the move
even more popular, not only with the HR
staff but also with prospective trainees
who would find it much easier to attend
programmes in that location.
Amid this planning activity, Schmidt
realised that the agency contract support
group was also housed a long way from
the county complex. He approached them
to ask whether they would like to move
to the new facility as well: it was much
closer to the complex and would thus
save the staff lots of time going back and
forth to their offices.

When he was asked who had
suggested consolidating HR, closing
the other leased facility and moving
the contract support staff into the new
facility, Schmidt commented: “No one told
me to do that. It just made sense. As a
facilities professional, I’m always looking
for opportunities to consolidate people
and to simplify their work activities. And
in hindsight making several groups happy
added to the project’s overall benefits.”
Schmidt worked with real-estate
services and their contract broker to find
the necessary space in an appropriate
part of San Diego, and to locate swing
space for staff and training classes during
the time after they had to leave the sold
building and before the new space would
be fitted out.

From problem to popularity
In the end, what began as a tense,
urgent problem became a highly visible
and popular consolidation of staff and
modernisation of the workplace.
Reflecting on the relocation project,
Steve Schmidt observed: “It helped
immensely that I was familiar with the San
Diego area from my days with SAIC. Even
though I was relatively new with HHSA, I
had made myself familiar with our portfolio
to seek opportunities for consolidation
and knew where to look for new space
in the county. And having a talented
internal staff of design and construction
professionals dramatically reduced the
design and construction phases.
“Additionally, I already knew a lot about
lease negotiations and workplace moves
from my time at SAIC, where I had prior
professional contact with the real-estate
broker, which made it easier for the
project team to gel quickly.” C

James Ware is Global Research Director,
Occupiers’ Journal
jim.ware@occupiersjournal.com

This case study is take from the third in RICS’
Raising the Bar series of research reports
www.rics.org/raisingthebar
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he Royal Mail
estate is large and
complex, with some
buildings dating
back to before
1900. The business
can trace its history
back more than
500 years, and through its facilities
management (FM) supply chain manages
properties from the Shetland Islands to
the Scilly Isles.
As Royal Mail responds to the growth
in parcels and handles fewer letters,
the management of its property assets
must ensure that the business not only
continues to operate around the clock
but also fulfils its business objectives.

The need
A key requirement for Royal Mail’s
facilities managers is ensuring that the
collection, processing and delivery of
letters and parcels are not affected by
any building issues. Reactive maintenance
is a significant challenge: one of the key
objectives for FM modernisation was
that faults were rectified quickly and
efficiently, and potential risks that could
affect the mail operation were identified.
The primary focus was engineering,
building fabric and assets ranging from
lights, lifts and boilers to doors, locks

and postboxes. Any issues with these
can have the biggest impact on our
operations, as well as generating the
highest number of reactive faults.
Royal Mail needed an easily interactive,
accessible and near real-time dashboard
to manage these assets. It was essential
to have data from our main FM supply
chain that would enable customer-facing
teams to identify possible risks quickly
and then present the information at local
team meetings.
In the longer term, we also wanted
to identify assets that were regularly
causing problems and understand how
these could be addressed by revising
our approach to planned maintenance or
aligning it with industry standards such
as SFG20 (www.sfg20.co.uk). The team’s
greater emphasis on whole-life value and
lifecycle decision-making also supported
Royal Mail’s wider business objective of
becoming a data-driven organisation.

The solutions
The programme resulted in the
implementation of Asset Factory, which
measures the cost, value, risk and
performance of any property data set and
combines these for analysis, presenting
insight in a tablet-based dashboard.
Data on property assets, such as their
size, the nature of the lease or the details

of the landlord, as well as energy, risk,
capital planning and how effectively they
support productivity can all be included
and used for reporting purposes, allowing
users to control their estate.
Asset Factory takes data from
operational and transaction
management solutions such as
computer-aided facility management
(CAFM), energy and estates terrier
systems and uses a blend of quantitative
and qualitative reporting such as cost and
key performance indicators combined
with user sentiment.
Although Asset Factory should not be
classed as an operational system, it has
been used for FM reporting. It manages
data from all elements of the supplier
delivery – reactive, planned and asset
lifecycle. It harvests data four times daily
for reactive works and once a week
for planned data. It receives a weekly
property delta data set from the Royal
Mail ERP platform as well, to which all
other data is connected. Because it has
been deployed in a more operational
manner for this service, we can use
operational data to support lifecycle
investment decisions.

Data challenges
Trusting the provenance of your data is
vital. This involves more than just ensuring

First-class services

Ian Sparkes, Ronnie James and Michael Stephens offer clients’ and advisors’
perspectives on Royal Mail’s programme to modernise its asset management
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Figure 1
High-level data strategy
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that it is of sufficient quality and can
be meaningfully compared with other
data. Equally important are the technical
solutions, processes and people. How
is data entered or recorded? How is it
managed? How is it maintained? How
is it aggregated? How is it mapped and
transformed? How is it communicated?
These are all valid questions.
But data is not the only element. Highly
automated data interfaces depend
on technology that allows systems
to communicate with other systems.
This reduces effort as well as the risks
associated with data being manually
input, traditionally into spreadsheets.
People, that is FM staff, also monitor
the automatic processing of this data and
take any remedial action should things
fail. Support teams and processes that
recognise the sometimes mission-critical
nature of the data are therefore just as
important to enable a timely response
when things go awry.

Outcomes
Having implemented Asset Factory, Royal
Mail identified a number of improvements
as well as opportunities to integrate it
into the wider team. The key benefits
were increased visibility of actual and
potential operational risks. For example,
if a particular asset had 24 hours left
in a service level agreement around its
repair, and this could affect the operation,
the ability to intervene with an accurate
and timely dashboard resulted in fewer
operational FM issues arising. Indeed,
Royal Mail had no critical FM-related
disruptions during 2016.
Royal Mail also improved staff
engagement by sharing the dashboard
with individual sites or at operational
team meetings. This raised awareness
and enhanced management of possible
operational risks. The organisation’s
biggest successes were improving the
Image © Royal Mail

working relationship with its main supplier,
addressing potential risks and enabling
collaboration with operational colleagues;
this resulted in fewer complaints and
escalations to senior stakeholders.

What about the future?
One thing about which we can be
confident is that larger amounts of data
are becoming available, including from
systems, smart devices and buildings.
What this means is that wider and richer
sources can now be trusted and can be
used to inform decisions and actions.
Sources may not just be property
systems but HR and IT platforms too,
which are now understood as vital in the
whole scheme of the workplace.
Traditionally, data is considered in
hindsight, looking at lagging indicators
and measures that give you a snapshot of
the past; but this is little use other than to
allow you to encourage or penalise your
supply chain. Increasingly, however,
real-time data viewing is possible,
allowing tactical operational decisions to
be made.
CDS, the communications agency that
advised Royal Mail on Asset Factory,
believes in using both the historic and
real-time data to offer views ahead that
allow decisions to be made in confidence
and prevent risks becoming issues or
costs being incurred.

Improving data
An interactive, dynamic dashboard is
only as good as the data and processes
it is using. As part of this project,
Faithful+Gould helped Royal Mail
enhance its data, so CDS could use Asset
Factory to provide meaningful outputs
from meaningful data.
Property managers commonly believe
their data to be more comprehensive
than it is; or they often have access
to good data but do not necessarily

own it, and rely on their supply chain to
provide information for assets, services
or performance. So, how can data be
improved? Faithful+Gould’s strategic
asset management consulting team
applied its seven principles of managing
property data, as follows.
1: Asset taxonomy and data strategy
Having an asset information strategy is
important, as it articulates an intent in
terms of business capability to acquire,
store, use, assess, improve and sustain
levels of data.
It enables a direct link between
organisational objectives and a practical
strategy. From this “Line of Sight”
organisational or corporate objectives
can then be translated into an asset
management policy and strategy that
cascade into more detailed asset
management plans and activities.
Create a structured classification of
assets aligned to good practice, and
arrange them according to an agreed
hierarchy so an inventory can be
generated and managed in a consistent
manner in line with standards, such as
NRM 3, UniClass, BS 8544 or ISO 55000.
Similarly, ensure that an effective
service hierarchy is established, enabling
you to extract greater value from your
asset data in the repository.
2: Asset data collection
You should produce asset information
standards, including classification of
assets, condition and criticality among
others. Follow a strategic approach
to taxonomy and hierarchy, collection,
management, review and overall
governance of asset data in the
high-level process shown in Figure 1.
Training, review and resource availability
should not be underestimated.
Inappropriate collection or maintenance
of data often results in a requirement to
OC T OBER / NO V EMBER 2 017
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Figure 2
Summary
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information
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n collect data again during and between
contract and budget cycles.
3: Systems
It is always important to have a good
repository for the data, such as a
fit-for-purpose CAFM system providing
relevant information. This should include
dynamic data such as asset information,
workload demand and resourcing as
well as other relevant management
documents such as compliance
certification and condition surveys.
Furthermore, it is crucial to consider
the relationships between systems.
While each is likely to have an analytics
tool, it is unlikely that this can easily be
used to provide an holistic view. Tools
such as Asset Factory can be used to

Ensure that an
effective service
hierarchy is
established
realise the value of your data, and its
alignment with corporate objectives.
Such a tool sits on top of CAFM and
complementary data sources, pulling
information from them to inform
strategic asset management decisions.
4: Engaging stakeholders
Having sight of how the data will be
used and being aware of its value to all
stakeholders is key. It is important to
understand the stakeholder’s needs to
define data requirements and then use
all your resources to fulfil these.
As this may include outsourced
service providers, contractual
engagement with these stakeholders is
necessary. A whole-life value approach
should be encouraged; consider
this when procuring and managing
26 OC T OBER / NO V EMBER 2 017

your supply chain. All stakeholders
must understand the objective and
contribute to it. The use of existing
frameworks such as BS 11000 or
ISO 44001 can help collaborative
partnerships with your supply chain to
achieve common goals.
In terms of asset management –
and related data – ensure that the
appropriate organisational hierarchy
is engaged; advocacy at senior level
in your organisation is essential.
You should also align objectives: the
organisational transformation at Royal
Mail has enabled a one-team dynamic.
5: Maintain the data
It is essential that rigorous processes
and operating procedures are
engrained in all aspects of the FM
function, enabling consistent data
collection, maintenance and usage.
EN 15221–5 suggests a suite of
processes appropriate to the FM
functional hierarchy. Standardisation
of these processes provides a clear
line of sight from operational activity
to the strategic effects of data. Thus,
you should ensure that the collected
and maintained data aligns with your
strategic objectives at the level of the
FM function and the organisation.
6: Management information
Create analytics aligned to corporate
objectives. To exploit the analytical
value of data fully at a strategic level,
it is essential that the FM function’s
data is considered in this wider
context and the broader context of
the corporate objectives. This enables
estates professionals to maintain the
broadest possible view of the impact
and direction of their strategy across
the portfolio.
Asset Factory has proved helpful
in ensuring that the data analysed
is as valuable and as well aligned to
corporate objectives as possible.

7: Trust the data
Assurance must be provided that the data
is a true representation of reality.
Faithful+Gould is often engaged in
third-party audits providing clients to
give an independent view as to whether
the data available accurately reflects
their known risks, issues and basis for
strategic asset management decisions.
Rigorous processes and operating
procedures can ensure that, from the
operational level, the data is maintained,
but assurance of this will indicate
whether they are appropriate – that is,
so all parties can fulfil their obligations
or responsibilities, in both contractual
and moral terms – and that operational,
tactical and strategic decisions based on
this data are sound.

Summary
Royal Mail is using good base data
in a strategic way by structuring it
appropriately and analysing it efficiently
using Asset Factory.
As Figure 2 details, plan, do, check and
act. Never underestimate the importance
of collating, using and maintaining sound
asset data in adding value to your estate,
both in the short and the long term. C

Ian Sparkes is Associate Director at
Faithful+Gould. Ronnie James is Head of
Quality Assurance at Royal Mail. Michael
Stephens is Head of Asset Intelligence, CDS
ian.sparkes@fgould.com
ronnie.james@royalmail.com
michael.stephens@cds.co.uk
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John Webber considers the
lessons England could learn
from the Netherlands’ approach
to business rate valuation

Going Dutch

B

usiness rates in England are at a
crossroads. For several weeks this year
they have been headline news, something
that only happens if there are serious
questions about the way that the system
works. So how did we get here? What
can we do to improve the system? And
are there lessons that England can learn

from other countries?
The government’s response to recent consultation on
business rates will decide not only the frequency of revaluations
over the coming years but how they are carried out. In its
discussion paper Business rates: delivering more frequent
revaluations, it sets out three options for these:
bb more frequent revaluations under the existing system
bb formula-based revaluation
bb self-assessment.
The second two are certainly radical considering what we
have at the moment, and there is every indication at the time of
writing that the government is looking closely at a
self-assessment route. An announcement is expected before
the end of the year.

Principles of property tax
Before discussing some of the possible consequences of this
decision, it is important to go back to the principal attributes that
a successful system of local property taxation should possess:
bb it should be related to the ability to pay
bb it should be easily understood
bb it should be administratively efficient
bb it should be difficult to evade and avoid
bb it should be impartial
bb it should benefit those who pay.

Empowering the taxpayer
keeps them happier
School of the Built Environment. His view is that any property tax
system should start with the following:
bb a complete and accurate real-estate cadastre that identifies
all land and its owners
bb individual property assessments based on market value
bb a thorough analysis of taxation policy options based on
aggregate information that represents the value of all
property assets
bb an efficient and unified system for both tax billing collection
and enforcement.
In many developing countries, one of the major obstacles to
setting up a property-based taxation system is the cost of
identifying and valuing property where there may be insufficient
evidence from valuers or transactions; this will in turn have
a negative effect on how fair the system is perceived to be.
However, this is certainly not an obstacle that should prevent
England operating a successful and transparent system, given
the amount of data held by the government’s various agencies.
What should guide all governments in arriving at a fair
business rate system are the four maxims of taxation set out by
Adam Smith in The Wealth of Nations, which are:
1. equality
2. certainty
3. convenience
4. economy.

There are a number of additional questions that should be asked
as well.
bb What role does property tax play as part of the
revenue equation?
bb Does the property tax purely support ring-fenced services,
and will a number of services be paid for directly by the users?
bb What initial level of property taxation is reasonable in both
economic and political terms?
bb What long-term level of property taxation is reasonable,
economically and politically speaking?
bb What property should be exempt from tax for political or
economic reasons?

Revaluation in the Netherlands

One of the leading academics on real-estate taxation is Dr
Peadar Davies, Senior Lecturer at the University of Ulster’s

The Netherlands has a more collaborative and transparent
system, in which ratepayers and taxpayers are seen as part
of the process of gathering and supplying information. They
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Any decision made on the routes of the business rates system
should respect these principles.

Image © iStock
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The Netherlands is very keen
to ensure the values it provides
can be trusted
necessary, contribute changes. An additional advantage is that
taxpayers will start to feel responsible for the accuracy of this
data and will therefore be more likely to trust the appraisal.

Oppositional system

have carried out a study that suggests that the accuracy of the
valuations are far greater as a result.
One of the other criticisms of the system in England is that
ratepayers do not understand the connection between rateable
value, the uniform business rate, their own bill and the level of
service they receive, whereas this is set out clearly for all users
of the Dutch model.
The annual revaluation of 8.5m domestic and non-domestic
properties in the Netherlands has had the following positive
effects, for instance:
bb discrepancies and appraisals are identified and corrected at
an early stage
bb taxpayers have greater trust in the appraisal process when
they see their valuation is in line with those of other properties.
The Netherlands is very keen to ensure the values it provides
can be trusted. In the UK, however, some may say the attitude
to ratepayers questioning their valuations is becoming more
antagonistic, while the Valuation Office Agency (VOA) is
defending its figures at all costs. It appears that the opposite
view is taken in the Netherlands. The research provided an
insight into what influences taxpayers’ trust in the system: the
main thing is that the real-estate data on which the valuation is
based has to be correct and if not – or if the taxpayer perceives
that it is not – the valuation will not be trusted.
Researchers believe that trust in the assessments can be
cultivated by emphasising the accuracy of data used by the
municipalities. Empowering the taxpayer to register and update
the data, and explaining how the municipalities handle and
process this information to arrive at an accurate assessed value,
keeps ratepayers happier.
There has also been a significant change in the relationship
between the Dutch government and taxpayers, something that
is needed in England. The Dutch government’s emphasis is
shifting towards public services, customer-friendliness, shorter
response times and online communication. It is becoming the
norm for taxpayers to have access to data the government
has collected about them. In terms of the annual appraisal, this
means that any interested party has the opportunity to access
the data behind the appraisals online, monitor it and, where

The Dutch approach seems to be in stark contrast to the UK,
where the Department for Communities and Local Government
(DCLG) and the VOA seem to fight tooth and nail to hang on to
the information they hold, using data protection as an excuse to
prevent ratepayers and their agents from accessing more.
My opinion is that the UK government cannot continue with
a system that is being brought into disrepute on a daily basis.
Unfortunately, the forthcoming response to the consultation will
take place alongside the introduction of the Check Challenge
Appeal system (CCA), which represents a backwards step in the
way that rating appeals are handled (see Property Journal
July/August, pp.30–31).
The CCA system is now shaped by the HMRC’s way
of operating, of which lack of transparency is a major
characteristic. Added to this, the IT system for CCA was not
properly tested before it went live on 1 April, which has meant
the system is currently unworkable. With the first revaluation
in seven years resulting in some of the largest increases in a
generation, this can only lead to a decline in trust in the system.
In summary, England could benefit from:
bb an annual revaluation process
bb publication of all assessments with a summary of how the
valuation was calculated, including key rental evidence
bb a website that runs on leading software used by agents, thus
enabling a free flow of information in both directions
bb increased investment in the VOA to allow it to explore greater
use of mass appraisal systems – which, given the amount of data
held by the agency and HMRC alike should not be too difficult
bb ease pressure on the VOA from its paymasters at HMRC and
the Billing Authority.
Essentially, if Adam Smith’s maxims of taxation were followed
and transparency was a priority in every decision made by
the VOA, HMRC and DCLG, then trust in the system could be
restored. Unfortunately, we seem to be in a position where that
trust has broken down and, unless something is done soon, it will
be very difficult ever to rebuild it. C

John Webber is Head of Rating at Colliers
john.webber@colliers.com
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A ground-breaking nationwide waste
management system devised by
Network Rail offers a precedent for other
landlords, explains Mark McKay

N

On track

etwork Rail owns and manages
more than 32,000km of track in
the UK, as well as land and
buildings such as stations,
depots and other ancillary
services. Assets including
railway arches are leased to
third-party tenants and rental
income is reinvested in
operational railway.
Network Rail has dealt with a
rising number of incidents of
large-scale waste tipping, with significant clearance costs to
itself and the taxpayer. As well as income lost due to the closure
of some assets, there are also major fire and safety risks from
dumping, leading to possible line closure and general disruption.

Corporate policy

To address this problem, a new corporate waste management
policy was agreed and implemented to govern the way that
waste-related sites and tenants should be managed. The key
points are as follows.
bb The policy defines “waste tenant” as a term that includes
uses such as metal and car breakers, scrapyards and aggregate
as well as any other uses that bring waste or materials on site.
bb On a new letting application, a full risk assessment is
undertaken by a specialist environment consultant, who will
check on the applicant’s reputation, including its directors,
trading history, previous trading names and evidence of full
compliance with the Environment Agency’s permit and other
requirements. We at Network Rail also conduct the usual
due diligence to ensure that the tenant has suitable financial
standing, and insist on a guarantee and deposit to limit any
potential large-scale liability. Landlords in a similar situation
should consider taking out specialist insurance and passing on
the cost on to the tenant.
bb Applications for new lettings are to be refused where there is
little to no information given or found about the tenant, or it has a
poor trading reputation.
bb Any new tenant must enter into our “waste lease” template
and management guidelines (see below), with lease covenants
linked to the guidelines. This is not negotiable.
bb A site audit should be agreed by the landlord and tenant as
a schedule of condition, for reference in the event of a potential
dilapidations claim when the lease expires and the tenant
vacates. This minimises the risk of any future disputes.
bb The landlord is to ensure that existing tenants renewing
their leases agree to the waste lease and also sign up to the
management guidelines.
3 0 OC T OBER / NO V EMBER 2 017

Network Rail has dealt with an increasing
number of large-scale waste tipping incidents

bb Any application for tenant alienation or change or
intensification of use must comply with the policy and the
existing site permit, assuming there are qualified alienation
covenants in the lease. Having a corporate policy enables the
landlord to refuse any alienation application on the basis that
its reversion and liability would be weakened, without it being
deemed to be acting unreasonably. A detailed due diligence
process should also be completed, and landlords should
consider granting leases with an absolute covenant barring
alienation. Early legal advice is recommended.
bb We seek early legal and professional advice to agree a
strategy with a vacating tenant to ensure the site is cleaned
up appropriately. Any previous site audits are preferable as a
baseline, but in practice they are rare. Consider granting an
aftercare or remediation licence on expiry. It is advisable to take
a clean site back before considering a re-let to minimise liability
as a landowner.
bb An audit, inspection and review regime is based on an agreed
corporate risk assessment criteria – of high, medium and low
risk – to ensure each surveyor and site manager is properly
managing tenants.

Waste lease and management guidelines
Network Rail’s waste lease template obliges the tenant to
comply with the management guidelines. These set the minimum
standards that we expect from a responsible tenant as well as
recommended industry guidelines and legislation, and the
covenants of the waste lease support this legally.
The guidelines include the following.
bb The tenant must comply with industrial consents, licences
and permits for the site, including the type of materials brought
on site within their tonnage limit. If these consents, licenses and
permits are challenged or threatened to be revoked, the tenant
has to inform us.
bb The tenant will appoint a senior representative and provide
details of this person to us. This should preferably be someone
who is professionally qualified, such as a member of the Institute
Image © Network Rail

C O MME RCIAL
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The audit provided detailed information on each tenant’s
permit and consents, and commented on its operations, site
history and any regulatory implications. This data was included
in an overall risk assessment, tagged high, medium or low in risk,
and adopted as part of a new inspection regime. A high-risk site
is inspected and reviewed more frequently than a low-risk one.

Surveyor and site manager training
Environmental consultants have provided a simple inspection
checklist to spot the signs of a tenant failing to operate
according to industrial standards or struggling financially.
bb Are materials clearly labelled and separated?
bb Are there any obvious signs of vermin or pests?
bb Are there any obvious signs of fires having taken place?
bb Are any materials stored higher than 5m?
bb Are there any signs of oil spillages?
bb Are plant and machinery kept in good repair and condition?
bb Is there an appropriate drainage system, with surface water
and foul water kept separate in a sewer or septic tank?
bb Are there odours around the perimeter of the site? If so,
describe the level of pollution.
bb Is there an incident or accident recording system?
bb Is an emission or discharge recording system in place?
bb Is there a waste transfer note recording system?

Reviews
of Environmental Management & Assessment, or someone
holding a qualification from the Waste Management Industry
Training Board.
bb The tenant must maintain a complaints record system for us
to review on request.
bb The tenant must provide copies of industrial audits from the
Environment Agency.
bb Any incidents that involve notices being served on the tenant
by regulators or the local authority must be reported to us within
48 hours.

The review process never stops. It is advisable to keep clear files
on the tenant’s details, inspection sheets and management
audits and update these after a review. A live, cloud-based
document is the preferable format for this.
Part of the review process is to maintain contact with a project
team, which should record details for the Environment Agency,
environmental consultants, environmental lawyers and the
local planning authority. This team can act as advisors on any
incidents or respond to queries.

These standards are linked to the waste lease covenants: if the
tenant has clearly breached the standards without reasonable
recourse then it is also in direct breach of the lease terms. This
allows us to take enforcement action faster and commence legal
proceedings as per the terms of the lease rather than making a
formal statutory complaint, which takes longer and means the
tenant remains on site, posing a considerable risk to us and to
the operational railway.
The waste lease has also tightened environmental obligations
with clauses that place stricter obligations on the tenant and
improve our recourse options.
The waste lease is based on the Landlord and Tenant Act
1954, and includes a break clause allowing the landlord to serve
an unfettered break notice if the tenant has failed to comply with
environmental obligations and had its permit revoked, or has
consistently failed to comply with industrial guidelines.
The user covenant is also directly linked to the site permit
detailing the tenant’s operations. Any changes require our consent,
along with evidence of accepted alterations to the permit by the
Environment Agency. If the tenant departs from what the permit or
industry regulations allow, it is in breach of the user covenant.

This new waste tenancy management system does not prevent
incidents from happening again but reduces the risk of such
recurrence by taking an active approach to tenant management
and enabling early action where necessary. Since it was
implemented nationwide, all tenants deemed higher-risk have
been audited by appointed environmental consultants, and
surveyors have agreed plans with each tenant to improve its
operations. A number of tenants, both new and existing, have
also agreed to sign up to the waste lease and guidelines.
We recommend that all landlords who have waste-handling
tenants consider taking a more active management approach
to ensure they minimise their own liability. The principle that the
polluter pays is acknowledged; but in practice, the Environment
Agency and local authority in many cases pursue the landowner,
as the polluter often cannot be found. C

Auditing
We reviewed our portfolio to identify all our waste tenants. A
management audit provided a clearer picture of each tenant,
with risk assessment carried out against agreed criteria.

Lessons learned

Mark McKay is Senior Freight Surveyor at Network Rail Property
mark.mckay@networkrail.co.uk
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Land of the mega deal

Kamal Hideib discusses the challenges of manoeuvring mega deals
and valuation in the Middle East

R

eal-estate deals in
Qatar tend to be
larger than in many
other countries
as the sector
consists of larger
developers, with
immense liquidity
in the market. Enormous development
projects worth hundreds of millions of
dollars span multiple asset classes and
cover vast areas. But the unique nature
of the market can make transactions
problematic from a valuation perspective.
I have experienced how these mega
deals unfold, working on $1.4bn worth
of real-estate transactions in the region,
the largest single one being $393m for a
40-floor tower on the Pearl Qatar Island.

State of the market
The Qatar real-estate market presents
some stark contrasts in performance.
Due to a depressed oil price in recent
years, the residential and especially the
office market have been underperforming,
experiencing decreased rental rates and
higher vacancies. Conversely, the price of
land in the country has risen substantially
32 OC T OBER / NO V EMBER 2 017

in recent years along with the appetite for
income-producing buildings of more than
$100m in value.
Land trades at prices well above its
intrinsic value, in part due to the lack of
supply in certain areas of Qatar’s capital,
Doha, but also a result of real estate
being the asset class of choice in the
region for ultra-high net worth (UHNW)
investors. As a consequence, land
values have reached levels that make
developments unfeasible.
Many of the buyers in these mega
deals are therefore UHNW family offices.
The amount of liquidity they hold and their
relationships with banks allow them to
close deals quickly, and with a shorter due
diligence period than would be customary
in mature markets. Mega deals are not
usually brokered, but are frequently closed

Land values have
reached levels that
make developments
unfeasible

as off-market transactions between the
seller and distinguished target buyers.
When deals are openly marketed, there
are usually several bidders competing for
the same asset, which tends to push up
the bid price and has compressed cap
rates, that is, yields. Buyers have been
closing deals at cap rates as low as 4.5%
to 5.5% on income-producing assets in
the prime residential market.
The buyers in these mega deals tend to
have a long-term view of the market. They
like to acquire prize assets, in the belief
that these will always hold value through
future market cycles.

Closing mega deals
The pool of buyers for mega deals is
attracted to prime assets domestically,
and is also especially interested in
acquiring in major foreign markets such
as London, New York and Paris.
A recent mega deal was for a $393m
40-floor office tower on Pearl Qatar
Island; the tower was a greenfield
development project that we initiated,
and for which we obtained funds through
a Sharia-compliant financing facility at a
local Islamic bank. We then constructed

C O MME RCIAL
VA LUATIO N

It is crucial to be
confident that a
property’s useable
area is accurately
measured
based on comparable transactions, and
residual values, found when conducting
a feasibility study. Ideally, the price of
land in the market should be in line with
the latter, and therefore feasible for a
purchaser to develop that parcel and
benefit from adequate investment returns.
These residual values are considerably
lower than the amount buyers are willing
to pay, and consequently buyers are
potentially overpaying massively.
The business of real-estate valuation
services in Qatar is fragmented.
International firms such as DTZ and
Colliers follow best practice, but at the
other extreme, some local consultancies
regrettably do not use International
Valuation Standards and are easily
manipulated by the client to influence the
outcome of the estimated value. This is
one reason why some market participants
do not fully appreciate the valuation
process. These issues collectively make a
chartered valuer’s job in the region much
more complex.
the tower, and on completion sold off the
asset to a buyer here in Qatar.

Valuation challenges
Unlike more developed markets, land
prices in Qatar are based mainly on the
plot area itself and not solely on the
allowable building area, or built-up area.
This contrasts with neighbouring markets
such as Dubai, where all land trades on
the allowable built-up area. This
approach has unfortunately caused the
valuation of land in Qatar to become
extremely difficult; however, it remains
market practice to consider the plot area.
At a fundamental level, however, the
value of any parcel of land is directly
proportionate to how much you can build
on it, and therefore the size is less
relevant for the purposes of valuation.
Valuers in Qatar are forced to use
comparable land transactions as their
basis, and at times without enough
appreciation for the differences in
allowable built-up area.
Another complexity valuers face is the
direct result of soaring land prices in
recent years. This has caused a massive
variance between the market value,
Image © Shutterstock

Measurement standards
There are currently no officially adopted
guidelines in Qatar with regard to
measurement standards for property.
This poses a challenge, as professionals
from many countries working in the
sector are accustomed to differing
standards. As global organisations are
aligning their practices to be congruent
with one another, embracing the
International Property Measurement
Standards (IPMS) would certainly improve
the situation in the region. The Qatari
government authority needs to commit
formally to the use of IPMS throughout
the market, and RICS’ Qatar office is
currently in discussions towards this end.
From a valuation perspective, it is
crucial to be confident that a property’s
useable area is accurately measured
before estimating the value. Because
there is currently no official standard in
the market, a party runs the risk of
over- or underestimating costs, useable
area and values.
A discounted cash flow (DCF) method
of valuation, where it is used, allocates
a sale or lease price to the useable

areas, which is derived from the value
of the property. When conducting a
DCF valuation, if the useable areas
have not been measured according to
the standard then the value will not be
completely accurate as a result.
The failure to use a unified
measurement standard can damage
reputations in real estate – certainly
with respect to selling apartments to
the public, as it seems the manner in
which advertised sizes are measured is
inconsistent and potentially misleading.

Ethics in valuation
Qatar is a developing market, and
although there has been unprecedented
growth, participants may not fully
understand the importance of protecting
the integrity of the valuation process.
Accordingly, undue influence on valuers
from vested interests is prevalent. As the
market is not especially sophisticated,
stakeholders have been known to lack
understanding of the valuation process,
and try to negotiate or put pressure on
the valuer to influence the outcome to
their advantage. Valuers must and are
obliged to uphold their integrity.
The sensitivity of the DCF methodology
to the assumptions made is an ongoing
issue for valuers globally. A DCF valuation
is prone to error and could be easily
manipulated as the value is sensitive
to the discount rate and other factors.
Valuers should be cautious not to use
these variables to sway the value to their
benefit or suit their needs.
Adjustments to the assumptions in a DCF
model may not conflict with International
Valuation Standards; however, if they do
not represent the true market conditions,
then this violates an RICS member’s
integrity. If values are consequently
inflated for these reasons, it may force
an impairment in future years, which will
affect the company’s recorded earnings. C

Kamal Hideib MRICS is a real-estate
investment and finance professional, an RICS
chartered valuer and CPA
kamal@hideib.com

Related competencies include
Conduct rules, ethics and professional
practice, Valuation
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Cases in point
In the second in the series, Mike Parrett
considers two cases and emphasises the
importance of ground condition surveys

M

y piece in the
previous issue
gave an overview
of the many
causes of damp
in basements and
cellars. This article
looks at two cases
and how the problems encountered in
each could have been avoided.
The first case, a residential property,
was an example of poor basement
design and construction. My organisation
investigated an upmarket property
where the basement had open light
wells leading off the basement rooms.
The original design was for any rainfall
coming through the light wells to drain by
gravity, with gullies connected to a new
underground drainage scheme.

the above-ground drainage system; the
pump was able to pump water from this,
up the full height of the basement.
Regrettably, the scheme still failed to
consider rainfall intensity or the number
of sumps with pumps required, which
meant the new perimeter drainage
channels could not cope with heavy or
sustained precipitation. This was made
worse because they ran over quite a long
distance, had right-angled turns, and
were not laid correctly to falls, so water
flowed from them and under the physical
drained-cavity membrane system before
it reached the single sump.
The result was widespread flooding
of the basement areas, with claims
made against the buildings insurance
and subsequently the architect and
construction company.

Lack of understanding

What caused the problem?

The designers did not realise that the
external drainage was much higher in
the ground than the lowest point of the
basement drain gullies. Therefore, due to
the invert levels governed by the location
and depth of the main sewer, it was only
possible to provide gravity drainage to
the ground- and first-floor services, while
the services to the basement had to be
pumped. This fault was only identified
after the construction of the basement
and external drainage, when it was too
late to redesign and repair.
In consultation with the architect, the
builder decided to reroute the drainage
from the light wells into a new perimeter
drainage channel: this passed through
the external wall and connected to a
similar plastic drainage channel that
was installed around the perimeter of
the basement’s internal solid floor and
terminated in a single collecting sump
with pump. The sump was fitted with a
small plastic waste pipe connected to

Generally, there should be a collecting
sump for every 50 sq. m of floor area;
this basement was certainly much
larger and so could not cope with large
volumes of water. This resulted in the
entire existing waterproofing scheme
being removed and additional drainage
channels being cut into the solid
reinforced ground slab to shorten the
distance from the open light wells.
Four new sumps with dual pumps and
battery back-ups were also installed,
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The primary
defence against
water penetration
into basements
is to waterproof
from the outside
Image © Alamy

connected to the external above-ground
drainage system, and these could cope
with a much larger volume of water
displaced from the open light wells.
A new drained-cavity membrane system
was reintroduced to both earth-retaining
walls and floor and continuously linked
and overlapped.

Solutions
The primary defence against water
penetration into basements is to
waterproof from the outside. This requires
a continuous, impermeable and uniform
barrier on the earth-retaining side of the
structure that is linked horizontally and
vertically. Unfortunately, this is difficult to
achieve and often incorrectly installed.
Hydrophobic compounds, called
absorbent aluminium phyllosilicates, can
also be added to concrete to ensure
that it is impermeable by balancing the
hydrostatic pressure from groundwater.
Products such as bentonite, particularly
sodium bentonite, and calcium
carbonate are commonly used in poured
concrete and contiguous pile basement
construction. However, concrete naturally
cracks while curing and this can result
in failure of the waterproofing integrity
where some hydrophobic compounds
have been incorporated.
If a new or existing waterproofing
design fails, often the only solution
is to install retrofit waterproofing –
usually internally, as external basement
walls cannot be accessed. Further,
compounded problems arise when
retrofit solutions involve the use of mixed
materials, such as a physical damp-proof
membrane in the floor slab and a
cement-based waterproofing system in
the walls. It is very difficult to overlap or
connect the vertical and horizontal planes
when using these different materials;
solutions should be undertaken using

seamless, continuous and identical
materials for both planes.

Ground condition surveys
On a new-build property, a proper ground
condition survey is essential. Specific
standards and guidance are available
for this, such as BS 5930: 2015 Code

of practice for ground investigations
and BS EN 22475-2: 2011 Geotechnical
investigation and testing, sampling
methods, groundwater measurements
and technical principles for execution.
When installing below-ground
structures, it is essential to understand
fully the make-up of the substrata, the

resting height of the water table and its
fluctuations. This information is crucial
for selecting the correct method and
design for the basement structure.
BS 8102: 2009 discusses three
principal options for waterproofing –
types A, B and C, which are detailed in
Table 1 and Figure 1.

n

Table 1
Use of different protection types based on water table classification
Risk
associated
with water
table

Low

Water table
classification*

Waterproofing protection
Type A

Type B

Type C

Piled wall

Reinforced concrete
wall to BS EN 1992

Low

Acceptable

Acceptable

Acceptable

Acceptable

Variable

Acceptable if the “variable”
classification is due to surface
water. The manufacturer’s
advice should be sought

Acceptable

Acceptable

High

Acceptable where:
a) an appropriate cementitious
multi-coat render or
cementitious coatings are used;
b) the wall is made of concrete
to BS EN 1992

Acceptable where:
a) the piled wall is directly
accessible for repair and
maintenance from inside
the structure
b) the piled wall is combined
with a fully bonded
waterproofing barrier
c) the piled wall is faced
internally with a concrete
wall to BS EN 1992

Acceptable

Acceptable

High
Measures to reduce risk

bb
bb
bb
bb
bb
bb

Use combined protection
Incorporate appropriately designed subsurface drainage and ensure that this is maintained
Use a fully bonded waterproofing barrier
Lower the permeability of the main structural wall
Use concrete with a waterproofing admixture e.g. to BS EN 934
Ensure that discharge systems, such as pumps, are maintained so that the system remains effective

* The water table classifications are defined as follows.
• Low: the water table or perched water table is assessed to be permanently below the underside of the base slab; this only applies to free-draining strata.
• Variable: the water table fluctuates.
• High: the water table or perched water table is assessed to be permanently above the underside of the base slab.
Ground permeability might affect risk under a low or variable water table.
Source: Adapted from BS 8102: 2009
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Figure 1A
Schematic of type A (barrier) waterproofing protection

4

1

6

5

2

2
3

3

3

Key
1 External waterproofing
2 Masonry or concrete wall,
as appropriate
3 Concrete floor slab
4 Sandwiched waterproofing
5 Loading coat
6 Internal waterproofing

Figure 1B
Schematic of type B (structurally integral) waterproofing protection

4

1

1

2

3

7

6

5
Key
1 Water-resistant reinforced concrete wall and slab
2 External or internal (within wall) waterstop, as required
3 Waterstop required at junction between wall and slab
and at all construction joints
4 Concrete/steel piled wall

5 W
 ater-resistant reinforced concrete floor slab or slab
with added barrier
6 Waterstop at junction to follow profile of wall
7 Piled wall; might need to be faced to achieve desired
water resistance

Note : You should seek the manufacturer’s
advice with respect to waterstops, to suit
the specific construction

Figure 1C
Schematic of type C (drained) waterproofing protection
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7

11

8
3

4

5
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9

12

Key
1 Cavity drain membrane
2 Inner skin: render, dry lining or walling,
depending on system
3 Maintainable drainage channel with pipe
connection to suitable discharge point
4 Sump formed in situ or preformed
5 Pump
6 Wall cavity
7 Reinforced concrete/steel pile or
diaphragm wall
8 Drainage channel
9 Waterstop at junction to follow wall
profile
1 0 Internal block wall
1 1 Access point(s) to drainage
12 F
 loor slab with integral protection
and/or added membrane, internal
or external

Basement
flooding can
result in a
plethora of
claims

n The arts centre
The second case was a multipurpose
arts centre, which was partway through
construction. The owners realised that
the ceiling height needed to be 1m higher
for the planned range of sports and
theatrical performances.
As the building’s shell and upper
floors had already been constructed,
the architects suggested digging down
to create the extra headroom. The
architects and owners relied on the
original geotechnical report, which
said works were unlikely to encounter
groundwater at a depth just slightly below
the level to which they intended digging.
A further investigation confirmed that the
groundwater was below the proposed
level to which the ground floor was to be
lowered and, in view of this, reiterated
that it was unlikely that works would
encounter groundwater.
Some months later, however, the whole
footprint of the building filled with water
because of a rise in the local water table.
The owners then had the huge problem

Performing
geotechnical
surveys is crucial
when installing
basements under
existing buildings,
especially so-called
iceberg properties

of pumping this out and finding a retrofit
solution to mitigate the water levels. The
incident also prompted an investigation
into who was liable for the water intrusion.
It was held that the architect should bear
the responsibility, as it had ultimate control
over the design and supervision of the
construction project, despite the advice
from the geotechnical specialists that
groundwater would not be encountered.
Instead, the water table observations
and monitoring were conducted over a
three-month period, using a piezometer
inserted in the ground. The problem was
eventually resolved by installing sumps
with pumps in the basement floor and
a type C cavity physically drained cavity
membrane system.

Could it have been avoided?
There should have been a comprehensive
design discussion with the client about
the minimum requirement for the ceiling
height. The groundwater conditions
should also have been monitored for a
much longer period – at least 12 months
– to assess water table fluctuations
through all four seasons.
Performing geotechnical surveys is
crucial when installing basements under
existing buildings, especially so-called
iceberg properties where there is more
floor space underground than above.
These constructions need very complex
waterproofing solutions and can have a
huge impact on surrounding properties.
For example, putting additional concrete
into the ground displaces groundwater
and raises the water table. This could
flood basements in nearby properties
where the waterproofing may not be of a
particularly high standard.
Image © Alamy

As house prices seem to be rising
inexorably throughout the UK, many
homeowners are choosing to extend
their existing property rather than move.
Planning applications for basement
extensions have risen by 9% on average,
and even higher in some areas, over the
past two years (http://bit.ly/2kqAu5X).
Chartered surveyors need to be aware of
the issues involved when examining the
structure and fabric of any building that
includes a basement. R
Part three in this series will look at
geotechnical surveys as an integral part
of basement design.
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Richard Groom considers how automated valuation
can complement professional advice

The tools for the job

B

uilt environment
innovations that
were first aimed
at consumers are
now finding their
place in more
business-focused
applications. The
availability of property and environmental
data is driving opportunities for
lenders and their valuation partners,
and influencing decisions earlier in the
mortgage and conveyancing process to
the benefit of consumers.
With the internet firmly established as
an option for prospective homebuyers,
how has it evolved to support
professionals in making valuations? What
technology is accessible? How can the
modern surveyor use the burgeoning
data and information available? Can UK
mortgage lenders use the full gamut of
valuation techniques to manage risk?
What is the role played by workflow

solutions, both surveyor-led data capture
and analysis support tools, and the
automated algorithmic valuation models?
There has been a rapid rise in both
the digital availability of data and the
number of suppliers working to make it
more relevant to the valuation process.
Government data suppliers are delivering
information via industry-standard
interfaces either directly to surveyors, or
as an input to risk management workflows.

Government-backed sources
Surveyors can access a number of such
sources for data.
bb Ordnance Survey provides a wide
range of data, both direct to website
operators in the form of interface
products, and through mapping software
providers that integrate detailed location
and geospatial data with numerous
private-sector data sets such as
planning applications and digitised
historic mapping.

The Environment
Agency and the Land
Registry can provide
vital information on
flood-risk factors
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bb The Environment Agency website
includes information on flood risk
and environmental factors. Previously
dealt with at the conveyancing stage
of property transactions, potentially
important data can now be highlighted
earlier – at or before survey instruction
– allowing appropriately focused
professional advice to be sought.
bb The Land Registry’s comprehensive
data is provided online, assisting
consumers, mortgage lenders and
conveyancers. It offers property-specific
flood-risk data from the Environment
Agency based on the extent of the
registered title plan – potentially a very
useful tool for specialist surveys of large
residential properties.
The fact that government-backed providers
now offer these services demonstrates that
good data can be an enabler of economic
growth. These sources have not historically
been widely used in residential valuation

R ESIDE NTIAL
T ECHNO LO G Y

– so what is happening with access to
comparable sales data that has always
been needed to support valuations?

Other developments
The usefulness of Rightmove, Zoopla
and more recent entrants to the property
listings market is in the extent of their
data. There is intense competition
between the leading providers, which
have introduced the use of automated
models to check for input errors or assist
with fraud prevention and detection.
Using technology to move data towards
the start of the property transaction
enables surveyors to expand their
remit, and was one of the more positive
ambitions of the failed Home Information
Pack legislation.
This growth in the use of data has led
to a shorter and more efficient process
between mortgage application and
offer, and the large lenders and their
panel managers have focused on such
streamlining. Different lenders are using
automated valuation models (AVMs) in
various ways, and while some are
making decisions based on
data-driven techniques alone for the
most creditworthy clients and properties,
many are using data to augment more
traditional approaches.
While this may have a temporary
negative effect on the volume of valuation
work available for surveyors, it is hoped
the use of AVMs will ultimately lead to
professionals spending longer on more
complex valuations. Even if the AVM
data is insufficient for a lending decision,
it can inform and influence subsequent
workflows: where traditionally simple
metrics such as loan-to-value ratio and the
expected property value might be all that
were used to define the risk, some lenders
will now consider a vast range of data
before they have even engaged a surveyor.
There has been a distinct rise in the
number of valuations where the property
visit merely comprises an assessment of
the building’s exterior. It is expected that,
as more advanced desktop evaluation
tools are developed, these new valuations
will begin to form a greater part of
property risk-assessment processes.
Lenders will want professionals with a

How has the internet
evolved to support
professionals in
making valuations?

knowledge of local market conditions to
examine the data and provide assurance
beyond that of an AVM, but without a
site visit. These new valuation types
are evolving rapidly, as is the more
traditional mortgage valuation, now that
most surveyors working in the field are
recording their site notes electronically.
The products of Landmark, eTech and
similar businesses are now available to
most residential mortgage valuers in
the UK. As the majority of valuers are
online throughout the day, data collated
at the beginning of the process by
lenders means they can answer specific
requests from a surveyor who is at the
property. The applications continue to
evolve and are saving significantly more
time for surveyors, sometimes enabling
rapid responses to valuation instructions
and post-valuation queries.
Technology is not only playing a vital
role for surveyors, it is also enabling
major providers to offer advanced
booking and allocation software that
can ensure maximum efficiency. The
latest products optimise selection of
individuals for specific jobs, checking
factors such as skill sets, value limits
and proximity to the location and
equipping them with the right data at the
right time.

Benefits for surveyors
Improved data and technology give
surveyors greater insight and focus
when it comes to higher-risk cases,
which should ultimately result in better
fees. This should encourage graduates
to work in an area that is now using
technology to great effect.
As valuation becomes more attractive,
with the commoditised elements
handled more and more by automated
processes, it may even tempt back
surveyors who have specialised
elsewhere to lower their professional
indemnity costs.

Screening and filtering
Some lenders now screen and filter
completed mortgage valuation reports.
They usually focus on fraud prevention
and use both publicly available and
specialist industry databases, which
are like consumer credit checks, but
concentrate on individual properties
and risk indicators that can be attached
to drive a higher level of due diligence.
The processes are normally controlled
by lenders’ panel managers or fraud
teams, who can put a valuation on hold,
preventing a mortgage offer while cases
are reviewed in response to specific

As valuation
becomes more
attractive, it may
even tempt back
surveyors who
have specialised
elsewhere
indicators. This is useful in tailoring the
risk approach so that false positives are
minimised. Many are keen to look again
at flagged cases even if only some prove
to be fraudulent, with the most accurate
flags resulting in a fraud referral on up
to 50% of the cases when they are
triggered. The value of such applications
and processes is clear, as they protect
the interests of legitimate consumers
while uncovering those who would secure
mortgage funds under false pretences.

The future
With so much changing in mortgage
valuation, the question is: what next? The
recent acquisition of Hometrack Data
Systems by Zoopla for £120m clearly
illustrates the value and potential future
growth that executives are prepared to
attach to property data, technology and
workflows. Given lenders’ focus on great
customer experience, it is to be expected
that they will continue to lead change
throughout the sector.
The movement of data historically
purchased by conveyancers further
up the chain to the inception of the
mortgage process will smooth the
property purchase procedure for
consumers. This will enable surveyors
and valuation professionals to add more
value earlier in the process. Possibly,
conveyancing workflows may well be
next to benefit as the data invoked early
in the procedure by lenders is pushed
throughout the chain of professionals
that support the homebuying process. R
Richard Groom is RICS Head of
Core Data Products
rgroom@rics.org
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Data management, Property
records/information systems, Valuation
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Don’t let’s
argue
Steve Harriott answers some
frequently asked questions on
tenancy deposits and advises on
avoiding or settling disputes

The Tenancy Deposit Scheme (TDS) not only protects deposits
in its custodial and insured schemes, it also provides free
dispute resolution and adjudication services. This article outlines
how it addresses some common issues.

Q
A

If a tenant has damaged a property, how can a landlord
or agent claim for the cost and prevent the same thing
from happening when another tenant moves in?
Fewer than 2% of tenancies end in a formal dispute to
TDS, but landlords rightly want to protect their investment
and reclaim the cost of any loss or damage. Tenancy deposit
protection was introduced to safeguard both the tenant’s
deposit and the landlord’s financial interest.
The first requirement is to have a clear tenancy agreement,
outlining the tenant’s responsibilities and the landlord’s or
agent’s obligations. This will serve as the foundation for any
subsequent argument regarding deposits or compensation.
The agreement cannot dictate all elements of a tenant’s
lifestyle, by banning visitors, for example; the best way to
ensure that a tenant looks after a property is to maintain
communication with them throughout their tenancy to build a
trusting relationship.
If a tenant does cause damage leading to financial loss or
falls behind on rent, landlords can seek to make reasonable
deductions from their deposit to cover these. However, as the
deposit belongs to the tenant, the burden of proof falls squarely
on the landlord. They must demonstrate that the tenant broke a
contractual obligation that resulted in the loss being claimed.

Q

Where properties are in multiple occupation, if one
tenant is more liable for deductions at the end of a
tenancy than others, can the deposit be split accordingly, or
is every tenant equally liable?
Most tenancy agreements for multiple-occupancy
properties, popular among students, stipulate that the
tenants are jointly and severally liable. This essentially means
that each tenant is responsible for the action and inaction of
themselves and the other tenants collectively.
If one tenant falls behind on rent, for example, the other
tenants may consider that an issue simply for that person,

A
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but the whole group is responsible for paying the full rent.
Although they can divide the total among themselves,
ultimately, they all have a joint obligation.
The same rule applies to the deposit. If one tenant is
responsible for missed rent, damage or cleaning issues,
landlords are entitled to deduct the cost from their
deposits: all joint tenants are responsible for compensating
the landlord.
In these cases, TDS cannot consider tenants’ claims
against each other to recoup costs or deductions. Should a
disagreement about deposit deductions or rent payments arise
between tenants, they should think about taking legal advice.

Q
A

What are the most common disputes and what should
tenants, landlords and agents do to make sure these do
not arise or are settled fairly?
The most common deductions and disputes concern
cleaning, damage, redecoration, rent arrears and
gardening, but the risks to landlords and agents can be
minimised by following some simple steps.
Attracting high-quality tenants is important for landlords
and agents. Having a trustworthy tenant is likely to decrease
the chance of damage or disregard to the property.
Before a tenant moves in, they should be provided with a
detailed check-in inventory. At this stage, tenants should flag
any issues to the agent or landlord, where the report does not
correspond to the condition of the property.
At the end of the tenancy, a check-out should take place to
compare the condition and cleanliness of the property with
how it was at the start.

Q

Even with the best-laid plans, disputes can still arise
at the end of a tenancy. If a dispute goes to a TDS
adjudicator, what evidence should landlords or agents
provide, and how should they present their case?
Image © iStock

A

An adjudicator can only make a judgement based on the
information provided and will not normally contact either
party for supplementary evidence or follow-up enquiries.
Supplying appropriate and comprehensive evidence before
adjudication is therefore vital.
Adjudicators need to understand what the claim is about and
how much is being claimed, so the submissions of the landlord
and tenant must be set out clearly and logically. These should
come in the form of a dispute application and response, where
contested subjects should be broken down by category, for
example, cleaning, damage or rent arrears.
When reviewing the case, the adjudicator will ask themselves
what the tenant’s obligations were, and whether the tenant
failed to meet them. If so, the adjudicator will then consider
what loss or damage this caused the landlord, and what
evidence is there to quantify the loss.
Landlords and agents should demonstrate clearly what they
are claiming for, why they are making the claim, why they think
they are entitled to be paid, and that the amount being claimed
for is justifiable. Agents and landlords will find it helpful to use
TDS’ deposit deductions template (http://bit.ly/2uhDhG7),
which provides a framework for setting out their case.

Q

A recent survey showed that some 40% of students
do not get their full deposit back at the end of their
tenancies. What are the main reasons for this, and what can
they do to avoid deductions?
Cleaning is a factor in 57% of all tenancy deposit disputes
handled by TDS. Ensuring a property is clean and tidy is not
at the forefront of many students’ minds when they are finishing
their studies, but leaving a messy property can incur heavy
deposit deductions.
The easiest remedy is for tenants to maintain the property’s
cleanliness throughout the year, perhaps by establishing a
cleaning rota or doing monthly deep cleans together. If cleaning

A

is left to the last minute, tenants should give the property a full,
deep clean before the tenancy ends, to at least the standard
outlined in the check-in report.
Damage to a property is another easily avoidable but leading
cause of deposit reductions. When moving in, tenants should
be encouraged to do their own inspection, documenting any
evidence of existing damage and reporting it to the lettings agent
or landlord to avoid being charged at the end of the tenancy.
Accidents do happen. If the property is damaged during
the tenancy, this should be reported in writing to the agent
or landlord. Open communication can help, so it can be in
the interests of tenants to gather quotes from reputable
contractors to repair any damage because this may be
cheaper than the level of deposit deduction. R

Steve Harriott AssocRICS is
Chief Executive of TDS
steve.harriott@tenancydepositscheme.com

www.tenancydepositscheme.com
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Rawdon Crozier and
Ibraheem Dulmeer
outline the lease
extension process for flats

A new
lease of
life

A

lthough
acting as the
managing agent
of residential
leasehold
property is
undoubtedly
arduous, there
is also the opportunity to act for the
landlord in negotiating lease extensions.
Certainly, with some 2m leasehold flats in
England and Wales, there ought to be no
shortage of work in this area.
Under the Leasehold Reform, Housing
and Urban Development Act 1993
(http://bit.ly/2rVFy8U), qualifying
leaseholders can extend their term by
90 years and reduce the ground rent

With some 2m
leasehold flats
in England and
Wales, there ought
to be no shortage
of work in acting
for the landlord in
negotiating lease
extensions
4 4 OC T OBER / NO V EMBER 2 017

to nothing. A qualifying leaseholder is
one who has owned a long lease – more
than 21 years from the date of grant – for
the preceding two years. A party who is
purchasing the long lease may take the
benefit of the right to extend, provided
notice has been served by the qualifying
tenant – i.e. the tenant selling – and such
benefit has been assigned together with
the assignment of the lease.
There are usually four stages in the
process, although it is not essential to
follow them.

Stage 1
bb The leaseholder serves a notice on
the landlord under section 42 of the act;
the date of service fixes the valuation
date – a strict timetable is imposed
after service.
bb The landlord’s “reasonable,
professional fees” will be paid by the
leaseholder from service of the notice;
the landlord may request payment of
a deposit – either 10% of the premium
quoted in the notice or £250, whichever
is greater.
Image © iStock

bb The notice should be lodged with
the Land Registry so any subsequent
freeholder is bound by the process.

Stage 2
bb The landlord should serve a
counternotice within two months of
service of the notice, in default of which
the extension is granted on the terms in
the notice.
bb The counternotice must:
a) admit the leaseholder’s right to
the new lease and either accept their
terms or propose alternatives
b) not admit the leaseholder’s
right, giving reasons that must be
determined by the county court; or
c) claim right of redevelopment.
bb After service of the counternotice,
there is a two-month statutory
negotiation period for agreement to be
reached on the terms of the extension.

Stage 3
bb At the end of the negotiation period,
an application can be made to the
First-tier Tribunal – the Property

R ESIDE NTIAL
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Chamber, or the Leasehold Valuation
Tribunal in Wales – the tribunal.
bb If progress is being made on agreeing
the terms, it is usual to allow additional
time for further discussions, but any
application to the tribunal must be made
within six months of the service of
the counternotice or the notice will be
deemed to be withdrawn.
bb Once the premium has either been
agreed or determined by the tribunal, the
solicitors would agree the form of the
new lease and proceed to complete the
lease extension.

The final stage
bb A completion date is determined for
the lease extension.
bb On completion, the extended lease
is lodged at the Land Registry. A Stamp
Duty Land Tax return must then be made
within 30 days of the completion of the
revised lease to HMRC.

Be aware
Inaccuracies or misdescriptions in
notices may lead to increased costs or

is in limbo following the granting of
permission to appeal from the decision
in Sloane Stanley Estate Trustees v
Mundy [2016] UKUT 223 (LC) (see
Property Journal March/April pp.36–37).
Informal lease extensions can produce
a commercially sensible solution for
both parties. Landlords may negotiate
an ongoing entitlement to ground rent
that is more than nominal in return for
a reduced premium, or other terms that
would not be ordered under the act.
Those advising leaseholders should
be extremely wary about negotiating an
extension without serving a notice and
engaging the statutory scheme.
Even when short-term savings on the
cost of an extension are offered, these
may be offset and eclipsed by
longer-term costs. When advising a
leaseholder, calculate the respective
short- and long-term costs of what is
being offered.
Delaying service of the notice will
lead to a later valuation date, which
will generally increase the costs of
an extension should negotiations fail.
Advising leaseholders to serve a notice
and seek an extension under the act will
often be the most prudent course. R
Information in this article was correct at
the time of writing (June 2017).

Any application
to the tribunal
must be made
within six months
of the service of
the counternotice
or the notice will
be deemed to be
withdrawn
affect their validity. Deemed withdrawal
can occur in many circumstances, such
as not making an application in time,
assigning the lease without assigning the
benefit of the notice, or not completing
the extension within four months of
agreeing terms.
For leases with less than 80 years
left, the correct approach to valuation

Rawdon Crozier is a barrister and mediator
practising from KBG Chambers and
Ibraheem Dulmeer is a solicitor with the
Leasehold Advisory Service
rc@kbgchambers.co.uk
ibraheemdulmeer@lease-advice.org

info@lease-advice.org
www.lease-advice.org
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Journal July/August, pp.36–7) suggest criminals are actively
appointing firms that may be less diligent in their procedures.

Research the client

Your right
to choose

I

Emma Vigus offers advice
on avoiding litigious clients

n June, the Bank of England asked
other banks to find an extra £11.4bn
to guard against the risk of bad
loans; concurrently, the bank’s
Financial Policy Committee acted
to prevent lenders circumventing
affordability tests. Commentators
suggested the measures were
introduced as some lenders had not
learnt from past mistakes.
In light of these concerns and
continued economic uncertainty,
surveying firms would be justified in being more selective
about their choice of client. This should not just apply to
higher-risk instructions; client selection is vital to an effective
risk management policy.
You must comply with relevant regulatory requirements, such as
those regarding anti-money laundering. If a potential client cannot
meet the requirements or renders you unable to comply, do not
work for them: there are severe penalties for non-compliance.

Sources of work
An increasing number of websites claim to generate
introductions for surveyors. The costs of using these can vary
significantly, so ensure you understand exactly what you will
pay. They can be an effective way of winning business and they
reduce the pressure on firms to carry out marketing. However,
they also increase the distance between the surveyor and the
end client, so may lead to a misunderstanding about what is
being commissioned. Additionally, they can encourage price
cutting, because without any contact with the client, price may
become the key differentiator between one provider and another.
A low fee is no justification for doing a bad job, so if you
think the fee is light, do not take on the work – unless you
intend to use it as a loss leader. Remember that you will pay for
professional indemnity insurance (PII) relating to the work for six
years and rates rose significantly between 2008 and 2013.

Why me?
If you are surprised to receive a new enquiry, it could be because
nobody else wants it. Check the opportunity against the points
listed in this article and if alarm bells sound, you may find
everyone else has turned the work down.
You may have been chosen by a client who is intending to
commit a crime. Recent property fraud cases (see Property
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This is not always possible on smaller jobs, but you can use
your gut instinct to make a decision. Is the prospect unpleasant,
overly pushy, constantly trying to “cut a deal” or asking you to
meet unreasonably high standards?
On bigger contracts, you should have time to do more
research. Ask yourself the following questions. What fees are
being offered? What are the contractual terms? Is the client
financially stable? How is the client’s business run? What are
the payment terms? What other contractors are they working
with? Share information with your peers and make the most
of market intelligence. It is not, for example, difficult to identify
those lenders who may be less than diligent in their processes.

What are you being asked to do?
Is the client requesting something that is unachievable,
unreasonable or outside your competencies? Does the party
commissioning a HomeBuyer Report seem to expect a full
structural survey? Are you being asked to do a drive-by when
you think a full inspection is required?
Ensure your client understands exactly what they are
commissioning. Manage their expectations from the outset
and do not agree to unachievable timelines. If your client or
potential client is being unreasonable, explain your concerns
in writing and keep records of all communications. Be sure you
understand the contract terms and the uninsurable risks – there
are always some. If you are uncertain, seek legal advice.

Insurance expectations
Are your insurance arrangements in line with client
requirements? If not, what are they asking you to enhance?
Be wary about agreeing to increases in the limit of indemnity
for a handful of instructions. Top-up layers of insurance are
currently competitively priced, but that will not always be the
case. Remember that you should maintain any increased PII for
at least six years. Is the higher cost worth it?

Value your service
You have a right to choose who you work for. Exercising that
right could pay dividends if there is a recession. You offer a
valuable service, so do not devalue it by taking on work that
exploits your expertise, brings into question your professional
standing or threatens to enhance your firm’s risk profile. Your
PII provider will thank you for your approach. R

Emma Vigus is Director, Professional Indemnity
at Howden Insurance Brokers
emma.vigus@howdengroup.com

Related competencies include:
Business planning
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Branching out

O

Vivien King considers some cases concerning damage caused by trees

btaining a property that contains
high alumina cement, sea-dredged
aggregates or, in Cornwall, mundic
(iron pyrite) blocks will set alarm
bells ringing, and the presence of
substances such as asbestos should
also lead to further inquiries. But what
about a property that contains trees?
Trees, beautiful as they are, can be
a nuisance, and have over the years
led to numerous court actions.

Highway hazard

For instance, in the case of Delaware Mansions Ltd and others v
Westminster City Council [2001] 44 EG 150, the House of Lords
considered trees along a highway, for which the local authority
was responsible and whose roots were encroaching
on a nearby property, causing damage. The
claimant, who purchased its property
interest after the damage was inflicted,
conducted necessary remedial works.
The council had refused to remove
the trees, and was held liable for
the damage in the form of a
private nuisance.
In Chapman v Barking and
Dagenham London Borough
Council [1997] 2 EGLR 141,
a falling tree branch caused
injury to a person using the
highway. The tree-owning
council had previously had
pruning works carried out to the
tree but failed to inspect again
at any later date, when inspection
would have revealed the tree was
a potential hazard. Recognising the
heavy commitment the court was placing
on local authorities in respect of trees along
the highway, the judge nevertheless found that a
nuisance had been proven.
It was possibly because of the need to inspect and act
highlighted by Chapman that Sheffield City Council resolved to
have trees in its jurisdiction felled – a resolution that local people
sought to be reviewed by the courts in The Queen (on the
application of David Dillner) v Sheffield City Council and another
[2016] EWHC 945 (Admin). Giving a lengthy and detailed
judgment, Mr Justice Gilbart held that the council had statutory
duties with regard to the upkeep of its highways and had
acted properly in ordering the removal of trees. He refused the
application for an injunction to protect the trees and for judicial
review of the council’s resolution.
Do others, too, have a duty to inspect their trees and to act
in light of a potential hazard? In Quinn v Scott [1965] 1 WLR
1004, decay of a tree was “there to be seen” and its owner, the
Image © Shutterstock

National Trust, should have had it felled. The court held that:
“The duty of the Trust is to take such care as a reasonable
landowner – and that means a prudent landowner – would
take to prevent unnecessary danger to users of the highway
adjoining the Trust’s land.
“There is not to be imputed in the ordinary landowner the
knowledge possessed by the skilled expert in forestry … But, in
my opinion, there may be circumstances in which it is incumbent
on a landowner to call in somebody skilled in forestry to advise
... and I have no doubt that a landowner on whose land this belt
of trees stood, adjoining a busy highway, was under a duty to
provide himself with skilled advice about the safety of the trees.”

Damage to trains
In Stagecoach South Western Trains v Kathleen Hind and
another [2014] EWHC 1891 (TCC), an ash tree in private
ownership fell on a railway line causing damage to a
train. The train company sought damages from
not only the tree owner, Ms Hind, but a tree
surgeon whom she had instructed.
Giving an extensive and interesting
review of the law relating to
liability for one’s trees, the judge
concluded: “I find that Ms Hind’s
duty extended no further than
the carrying out of periodic
informal or preliminary
observations/inspections of
the tree. I find that she was
capable of performing that
duty and that she complied
with that duty.
“There was nothing that should
have alerted her, or put her on
notice, that the tree was anything
other than healthy, or required a
closer inspection by an arboriculturalist.
The claim in tort against her therefore
fails.” He further held the tree surgeon had a
duty of care to Ms Hind, a duty he had not breached
and which did not extend to a third party.
So, if you or your clients have trees in the vicinity of a
boundary and in particular a boundary marked by a highway or
other right of way, do inspect them and, if in any doubt about
safety, take expert advice. R
Vivien King is a consultant to Malcolm Hollis
vivienking@malcolmhollis.com

Related competencies include
Legal/regulatory compliance
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Time to change
your status?

I

Wynne Thomas explains why HMRC
likes cohabitees
n our more relaxed
age, there is much
less social and legal
pressure on couples to
marry or enter into civil
partnerships. But there
is one area where a
non-formal relationship
can be highly disadvantageous, where the
tax collector will rub their hands with glee
and, often unexpectedly, receive a 40%
tax windfall.
There is a misconception that a
common-law spouse in a long-term
settled relationship, often with children,
has all the rights of a married person.
In fact, such a partner has few legal
rights, particularly where inheritance tax
is concerned. Married couples and civil
partners have full exemption on transfers
of assets between themselves during
their lifetimes or at death, although not to
their children or other third parties.
However, individuals not in a formal
marriage or civil partnership are limited to
the general exemption, which is currently
£325,000, with any value in excess of
that being taxable at 40%. This also
applies to assets held jointly; often this
includes the family home, which might
automatically pass to the survivor, but
50% of its value will still be subject to
inheritance tax.
One exception is that business
trading assets – which would not include
commercial or residential properties held
for investment purposes, for example
– may be passed to the survivor with a
100% exemption from inheritance tax,
subject to qualifying factors.

In mitigation
Can anything be done to mitigate the
effects of these rules? Quite often,
the simplest answer is to enter a legal
relationship, but the parties may not
wish to do so. It may not be possible, for
example, where one of the parties is in
the process of a divorce, and it will not be
48 OC T OBER / NO V EMBER 2 017

an option where
the owners are
siblings or in other
family relationships. One
answer may be to take out
life insurance to meet the
inheritance tax liability. In the
medium term this may be the
simplest route, but obtaining
insurance at a reasonable cost
becomes more difficult with
age and health issues may
also have an adverse effect
on gaining cover. An alternative
may be a “whole of life” policy that builds
up a fund as well as having life insurance,
but these policies can be expensive.
Another possible means of mitigation
could be for the parties to transfer assets
between them to achieve a measure of
equalisation of their estates. On the first
death, some tax may be payable, but
at least each partner would be treated
equally. An individual may make unlimited
gifts to other individuals – but not to trusts
– and provided they survive seven years
after making such a gift then its value
would not be taken into account when
calculating inheritance tax on their death.
However, this donor must not retain
any benefit from the assets gifted, so
care must be taken to ensure that full
control of them is given to the other
partner. Remember that gifts made
while not in a legal relationship are not in
themselves converted into non-taxable
gifts by a subsequent marriage or civil
partnership, so do not go down this route
if there is a real possibility that your
status will change. When considering
such issues, legal advice applicable to
the circumstances is essential.

relevant, for example, where part of
a second home that has been held
for many years is gifted, because the
transfer would not qualify for principal
private residence exemption and could
attract an immediate substantial CGT
charge: it applies to all gifts of chargeable
assets, although qualifying business
assets may warrant a specific exemption.
Relying on getting married or entering
into a civil partnership on your deathbed
is not the most sensible method of tax
planning. HMRC can regard a last-minute
conversion to the merits of a legal
relationship as a form of tax avoidance,
and seek to disallow any claim for the
spouse or civil partner exemption.
Fortunately, none of my clients has
ever been in that situation; they have
either taken the plunge well in advance,
or taken other steps, such as those
outlined above, to address any potential
tax liabilities. R

Wynne Thomas is Consultant, Private Client
and Tax, at Penningtons Manches LLP
wynne.thomas@penningtons.co.uk

Words of caution
One possible pitfall is that, unlike for
individuals in a legal relationship, there is
no capital gains tax (CGT) exemption for
gifts between those who are not spouses
or civil partners. This may be particularly
Image © iStock

Related competencies include
Asset management, Capital taxation
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The problem
with suspicion

Go with your instinct:
a fleeting thought that
the funds might be the
proceeds of criminal
conduct is sufficient
cause for concern

Milton Silverman explains why it is sometimes safer
to ask questions you would rather avoid

A

major collector
telephoned to
advise me that
they were selling
a painting for
several million
pounds and
the funds were
coming from the British Virgin Islands. Did
they need to do anything?
What they meant was: should they be
making some sort of enquiry in relation to
the source of the funds?
I asked if they suspected anything
untoward and the answer was a firm no.
High-value dealers (HVDs) – and
solicitors too – are subject to a regime of
regulation under the Money Laundering
Regulations. An HVD is a dealer who
accepts payments in cash of €10,000 or
more for a single transaction.
Under this regime, if a dealer believes
that they may be at risk of committing
an offence under the Proceeds of Crime
Act 2002, they must make a report to the
National Crime Agency and seek consent
before proceeding with the transaction.
However, apart from HVDs, solicitors
and other professions operating in the
regulated sector, anyone – be they
collector, one-off buyer or member of

the public – is subject to the general
criminal law and could be prosecuted
under the act for money laundering if the
unfortunate facts fit.

The usual suspects
Section 328 of the act states: “A person
commits an offence if he enters into or
becomes concerned in an arrangement,
which he knows or suspects facilitates by
whatever means the acquisition, retention,
use or control of criminal property by or
on behalf of another person.”
The question is, what does “suspects”
mean? When does the law deem that you
have suspected skulduggery and render
you liable to prosecution?
Could you be inadvertently caught out?
The answer is yes actually, and it does
happen occasionally to solicitors.
M’lords have discussed the meaning
of suspicion at some length, in the case
of R v Da Silva [2006] EWCA Crim 1654.
In March 2005, Hilda Gondwe Da Silva
was acquitted, having been charged on
10 counts of jointly assisting her accused
husband of obtaining money transfers by
deception, but she was convicted on two
counts of “knowing or suspecting” that he
had been engaged in criminal conduct in
relation to these transfers.

Adding gloss
The judge in the Crown court gave
the jury a direction on the definition of
“suspicion”. Da Silva appealed on the
basis that what the judge had said
was a misdirection.
Off went the case to three judges in
the Court of Appeal. What, then, does the
word “suspect” mean, they asked?
The basis of the appeal was that
the Crown court judge, after quoting
the dictionary definition of “suspicion”,
went on further, adding his own gloss,
and it was this to which the appellant

When does the
law deem that you
have suspected
skulduggery and
render you liable to
prosecution?
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The cautious advice
has to be: if it seems
dodgy, don’t do it
a waste of time for Da Silva, but for the
rest of us it provided an analysis of the
meaning of “suspicion”.
Finally on this matter, section 8 of the
Criminal Justice Act 1967 provides: “A
court or jury, in determining whether a
person has committed an offence,
a) shall not be bound in law to infer
that he intended or foresaw a result of
his actions by reason only of its being
a natural and probable consequence of
those actions; but
b) shall decide whether he did intend
or foresee that result by reference to all
the evidence, drawing such inferences
from the evidence as appear proper in
the circumstances.”

objected. The judge had said: “To suspect
something, you have a state of mind that
is well short of knowing that the matter
you suspect is true.
“It is an ordinary English word.
Members of the jury, if the Crown can
show that the defendant said to herself, ‘I
suspect that this money is the proceeds
of criminal conduct, but it may be on the
other hand, that it is not’ that would fall
within the definition of ‘suspicion’.
“The dictionary definition, which I
direct you is relevant to the meaning of
the word is this … ‘an act of suspecting,
the imagining of something without
evidence or on slender evidence, inkling,
mistrust’. Therefore, any inkling or fleeting
thought that this money being paid into
her account might be the proceeds
of criminal conduct will suffice for the
offence against her to be proved.”
It was the last sentence of the above
that gave rise to the appeal.

The Lords’ deliberations
The noble Lords Justices in the Court of
Appeal came to the following conclusion:
“It seems to us that the essential element
in the word ‘suspect’ and its affiliates, in
this context, is that the defendant must
think that there is a possibility, which is

more than fanciful, that the relevant facts
exist. A vague feeling of unease would
not suffice …
“We consider therefore that, for
the purposes of a conviction … the
prosecution must prove that the
defendant’s acts of facilitating another
person’s retention or control of the
proceeds of criminal conduct were done
by a defendant who thought there was a
possibility, which was more than fanciful,
that the other person was or had been
engaged in or had benefited from criminal
conduct. We consider that, if a judge feels
it appropriate to assist the jury with the
word ‘suspecting’, a direction along these
lines will be adequate and accurate.”
They went on: “We think, with respect
that using words such as ‘inkling’ or
‘fleeting thought’ is liable to mislead.” So
it was beginning to look as if Da Silva had
won her appeal.

Waste of time
Not so. They looked at what she had
said at trial, and decided that “there is
no evidence of that apart from that of
her accused husband (whom the jury
disbelieved). … we are satisfied that the
convictions are safe and that the appeal
will be dismissed.” The appeal was all

Read that a couple of times and it all
makes perfect sense. However, you
would not want to put yourself at risk as
to how that would turn out against you,
should the law look your way.
The amended Money Laundering
Regulations, enshrining the Fourth
European Money Laundering Directive
within UK law, were introduced in 2017.
Professionals should be aware of the
most recent amendments to HMRC’s
guidance around this subject
(www.rics.org/hmrcmoneylaundering).
But the overarching cautious advice
has to be: if it seems dodgy, don’t do it. P

Milton Silverman is a partner with Streathers
Solicitors LLP
mcsilverman@streathers.co.uk

www.rics.org/moneylaundering

Related competencies include
Conduct rules, ethics and
professional practice
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Gustav Klimt,
Mada primavesi,
date 1912-13,
oil on canvas

RICS P ROP E RT Y
JO U RN A L

P E RS O N A L P R O P E RTY
C L I E N T R E L AT I O N S

Making the
connection
Andrew Mason explains why he moved
from quantity surveying into fine art

O

ne of the founders of Impressionist art
Edgar Degas reputedly proclaimed: “Art
is not what you see but what you make
others see.” An excellent maxim – and
one relevant to those surveyors who
are becoming increasingly involved in
assets other than real estate where
the professional skills of the chartered
surveyor can be put to good use. Fine art is one such market.
If commercial property can be split into retail, offices and
industrial premises, then fine art can be split into Old Masters,
Impressionism and modern art. Each genre has its own market
dynamics and history. It has its known assets and, of course, a
growing database of owners, buyers and sellers.
As with real estate, acquiring the correct painting provides
a welcome capital gain over time. It can be seen as wealth
protection, wealth enhancement and a hedge against risk. There
are opportunities to source undervalued assets and sell them on
in the shorter term. Not only are the real estate and art markets
global, but the latter is also, in the main, unregulated – and
therein lies the opportunity for surveyors.

My career journey
My career in chartered surveying spans a period of more than
25 years. It covers private client management and working all
over the world on real estate and alternative assets, including
fine art masterpieces.
I never intended to get involved in fine art. When I qualified as
a quantity surveyor in 1989, this market was the furthest thing
from my mind. I left private practice for mainstream surveying
in the 1990s and following a trend for commercial asset
management at that time, I then branched off into arbitration
before eventually representing my first celebrity client and
starting my own business.
My lightbulb moment was slowly working out that clients who
were well known or rich, or perhaps both, did not necessarily
have the access, desire or knowledge to make good, balanced
decisions all the time in matters away from their primary
work. Sometimes they just needed a close and trusted client
relationship to help them make asset decisions. I therefore
evolved into a private client advisor.
But these services have an important and common thread;
they all need to be professionally organised to the highest
degree, with a strong understanding of contract and an absolute
respect for client representation and confidentiality.
A chartered surveyor is a well-qualified professional with the
core skills to do this. If you have compulsive attention to detail
and a willingness to learn quickly on the job, with unending levels
of energy and tenacity in equal measure, are prepared to keep
52 OC T OBER / NO V EMBER 2 017

your client’s identity secret, be on call as required and work
internationally, this is the job for you.

Meeting a need
In a market that is generally unregulated, why do clients not just
acquire art through auction houses all the time, you might ask?
And there are many auction houses and many good advisors,
after all.
There are probably two good reasons.
1. Commission: whereas auction houses may take 10% or more
in commission, on a private sale the proportion will normally
be a maximum of 10%. This can amount to a large fee on a
transaction with a significant value, so a client can save a lot by
selling privately.
2. Anonymity: if the client is properly advised, they can retain
their confidentiality in a private transaction, whether buying or
selling. It may be that they do not want everyone to know they
have just bought a high-value Picasso or sold a Ming vase.
The importance for a client is therefore being properly
represented by a professional broker or personal advisor who
can handle the acquisition or sale of a particular painting or
piece. The auction house is not for everyone.
And there the fun starts, as the courting of seller and buyer
begins. They are generally introduced to each other by one or
more intermediaries on either side, or perhaps through a known
family or investment office.
If you are speaking with someone who says they represent
a buyer, this may be an intermediary who knows another
intermediary who knows a representative for the buyer. This
arrangement is handsomely described as a “daisy chain”. All
these parties are grouped within a single written agreement,
and the introduction of the actual buyer or seller and their
advisory teams can proceed without fear of interference by
intermediaries, as well as keeping the number of persons
involved to a minimum.

P ERSO NA L PR OPE RTY
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Wonderful opportunities exist
to work inside a very exciting
marketplace
Taking sides

Amedeo
Modigliani,
Girl in a
sailor’s
blouse, date
1918, oil on
canvas

There are two component parts of an art masterpiece
transaction: the buy side and the sell side. If as a chartered
surveyor you take a client to a painting, then you are buy side;
bring a client’s painting to a transaction and you are sell side.
The price of a masterpiece can be written several ways, but
for transparency I believe the best is to have the price stated as
“net to owner” and to follow the appropriate RICS standards in
this area – Real estate agency and brokerage global professional
statement, 3rd edition (www.rics.org/agencybrokerage). This
is quite simply the figure that the owner expects to put in their
pocket after paying commission. It is therefore helpful to have
the price that is sought clearly stated as being, say, $10m plus
10% commission, that is, 5% commission on each side.
The commission, of course, is the oasis that consumes every
intermediary and broker for each side – so the shorter the daisy
chain the better. The entire commission, unless stated otherwise,
is assumed as being payable by the buyer in addition to the net
price, and distributed at closing under a master agreement.
All things being even, the first job is to complete a
non-disclosure and non-circumvention agreement. The priority
of this document is to guard against the unauthorised release of
information in the unregulated market and to ensure that parties
who are introduced do not exclude the introducer from any
commission. This sounds easy, but the nearer the transaction
comes to completion, the closer the intermediaries are to being
paid – there are no retainers, these are all success-related fees –
and this is when unscrupulous behaviour becomes apparent. Not
surprisingly, breaches carry a significant penalty.
Then we have the commission agreement. This lists all the
intermediaries who consider they have a share in the commission
fee. The document would normally be the side of the transaction
on which you are acting – buy or sell – and the various parties
settle simultaneously at the closing of a transaction.

Fair chance

Edgar Degas,
Young
woman with
ibis, date
1860-62, oil
on canvas
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There are art fairs throughout the world every year and there is
an established and dynamic market: attendees at Masterpiece
2015, the annual art fair in London, will know that in 2014 this
single event generated over half a billion pounds of sales
(http://bit.ly/2tGTe8K). The European Fine Art Foundation’s Art
Market Report for 2017 identified total sales in 2016 as $45bn
and was very optimistic about 2017 as well.
Wonderful opportunities exist to work inside a very exciting
marketplace, dealing with the world’s finest art. The thing is, will
you take them? As Henri Matisse said: “Creativity takes courage.”
This just gets you started. From there, it is on to research and
provenance, data sheets and image management; but those are
probably subjects for future articles. P

Andrew Mason FRICS is a chartered surveyor at ASM (Scotland)
andrew@asmlimited.eu
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IT’S TIME

TO AIM

HIGHER
Connells Survey & Valuation
is seeking Residential Surveyors.

We are an established, respected and successful
business offering an excellent remuneration package
and work life balance. We are looking for enthusiastic
Residential Surveyors to join our team. Experienced
candidates are preferred but we are prepared to
provide relevant training for the right applicant.

AREA MANAGER, Kent
We are seeking an individual with the ability
to lead and inspire a team to deliver a
right-first-time service to clients.
We are looking to recruit RESIDENTIAL
SURVEYORS in the following locations:
• Cambridge/Royston
• Hereford/Worcester
• Isle of Wight (Zero hours/Part time)
• Liverpool
• Maidstone
• Newcastle upon Tyne
• Teesside

If you are interested in any of these roles, then we
would love to hear from you. Please contact:

Ian Jones MRICS on

01752 251220

or send your CV to S&VCareers@Connells.co.uk

THE HENRY STEWART PROPERTY CONFERENCE TEAM
IS PLEASED TO ANNOUNCE THE NEW AUTUMN/WINTER
SERIES OF PROPERTY CPD COURSES.

REGISTER
NOW

These highly relevant one-day property courses are designed to meet the needs of professionals at all levels who
want to improve their knowledge and understanding in specific areas of property. Run by experienced Course
Directors and lecturers drawn from professional practice, industry and universities, Henry Stewart’s range
of property training courses have provided continued professional education that has benefited thousands
of participants over more than 25 years.

RICS MEMBERS RECEIVE A UNIQUE 10% ON ANY OF THE BELOW COURSES USING CODE RICS10
28 SEPTEMBER 2017 | MANAGEMENT OF COMMERCIAL PROPERTY
04 OCTOBER 2017 | INTRODUCTION TO COMMERCIAL LEASES
10 OCTOBER 2017 | BUILDING SPECIFICATIONS NOW
11 OCTOBER 2017 | PROPERTY VALUATION AND INVESTMENT
23 NOVEMBER 2017 | PROPERTY DEVELOPMENT APPRAISALS
24 NOVEMBER 2017 | SERVICE CHARGES: THE CHALLENGES FOR LANDLORDS AND TENANTS
28 NOVEMBER 2017 | WHAT’S NEW IN PLANNING: AN EVER CHANGING AGENDA
30 NOVEMBER 2017 | END OF LEASE NEGOTIATIONS INCLUDING CLAIMS FOR DILAPIDATIONS
01 DECEMBER 2017 | AN INTRODUCTION TO PROPERTY
07 DECEMBER 2017 | RENT REVIEWS
11 DECEMBER 2017 | ASSET & INVESTMENT MANAGEMENT
WANT TO BRING THE TEAM?
We offer discount packages for teams of 3 or more. Please email Tamara Cmiljic at tamarac@henrystewart.co.uk
with the number of people you would like to attend and she will put together a package for your consideration.
DONT FORGET: RICS MEMBERS RECEIVE A UNIQUE 10% ON ANY OF THE COURSES USING CODE RICS10

