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RICS Dispute Resolution Service

Current DRS initiatives include:

Conflict avoidance and early intervention
– the context
The UK construction industry:

Working with the Ministry of Justice on methods for resolving boundary and
other neighbour disputes (NDS)

Conflict Avoidance and
Early Intervention
Martin Burns BA (Hons) LL.B (Hons) Barrister
Head of ADR Research and Development

Working with the Department of Communities and Local Government on
improving planning and development procedures, resolving disputes and
speeding up house building
Working with Compulsory Purchase Association on procedures for dealing with
disputes arising out of infrastructure projects such as HS2
Working with professional/membership organisations and industry bodies such
as Transport for London and Network Rail to promote collaborative working
culture in the UK construction space, help to significantly reduce legal spend on
disputes

• contributes around 10 per cent of GDP
• employs over 2 million people
• in over 180,000 businesses
The sector is rife with complex inter-relationships and competing
interests, which routinely create discord between employers and their
supply chains.
When disagreements are not addressed early, and effectively, they
inevitably turn into disputes. Resolving disputes can be extremely slow
and costly
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The problem with disputes is:

Once outside the European Union, the UK will rely heavily on the construction
industry as a major contributor to the future success of the economy
Disputes are a major reason why projects fail to complete on time and on
budget
Resolving disputes can be extremely slow and costly
Disputes cause tremendous damage to commercial relationships
Disputes put brand reputations at risk

Conflict Avoidance and Early Intervention
RICS DRS is a the forefront of a
growing movement within the
construction and engineering sector,
which is fundamentally changing the
way disputes are resolved

Conflict Avoidance Pledge
www.rics.org/CAPledge
DRS is working with coalition partners to persuade employers, contractors and professionals
working in the industry to sign up to the “Conflict Avoidance Pledge”.
When an organisation, or individual, signs the Pledge, it indicates they are committed to:

DRS is leading a coalition of
professional/membership
organisations and industry bodies.
The objective of the coalition is to
creating a major shift in culture, away
from combative and dispute-heavy
business relationships to a more
collaborative partnership approach






working proactively to avoid conflict and facilitating early resolution of potential disputes.
developing their capability in the early identification of potential disputes and in the use of
conflict avoidance measures.
promoting the value of collaborative working to prevent issues developing into disputes.
working with industry partners to identify, promote and utilise conflict avoidance
mechanisms.

The Pledge will be formally launched in London in January 2018
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Case study
Conflict Avoidance Process (CAP) – TfL approach
The problem TfL needed to resolve:

Sample of supporters of the Conflict Avoidance Pledge (to date)

Employers encourage contractors to
submit compliant bids for the best price
Contractors apply a commercial
strategy to win the bid, and then seek
to manage contracts to their terms
On average, the ultimate price of a
construction project can come to c.3040% higher than the original contract
target price
The result is a recipe for disputes,
which is built into contracts before they
even start

Conflict Avoidance Process (CAP)
What TfL and contractors were looking for

Project
delivered on
budget

Project
delivered on
time

Contractors
make fair and
reasonable
profit

Collaborative
working and
effective
conflict
avoidance
procedures

No
outstanding
disputes
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Conflict Avoidance Process (CAP)

Conflict Avoidance Process (CAP)

Conflict Avoidance Process (CAP)

Bank Station
Success of CAP to date
TfL’s approach is one that
recognises disputes cannot
always be entirely avoided
It has adopted a methodology
called the Conflict Avoidance
Process (CAP), which deals with
emerging issues quickly and
inexpensively

TfL reviewed the Olympic
Delivery Authority model

Conclusion: “implementing a
standing dispute board, like
the ODA did, was impractical”

CAP is managed by DRS. We
appoint from a list approved by
TfL an contractors
TfL needed an early intervention
approach that prevents parties
from becoming entrenched in
their positions

Process has been up and running for 3
years

Victoria Station

Pay-as-you–go process
Provision for the CAP currently
incorporated into 4 major contracts

Informal agreement to utilise CAP on
further contracts
16 referrals to date. 15 completed and
have all have concluded successfully

4

15/09/2017

Conflict Avoidance Process (CAP)

Conflict Avoidance Process (CAP)

Conflict Avoidance Process (CAP)
Tottenham Court Road

CAP is a contractual mechanism which
helps parties to prevent and control
disputes
The CAP procedure works as a preventive
technique and is usually underpinned by
incentives to encourage collaborative
working
It is called on only when needed (“pay as
you go”)
CAP provides for issues to be reviewed by
independent panels of 1 or more experts,
which make non-binding recommendations
It encourages parties to take ownership of
issues, (CAP recommendations are
reasoned and parties who decline to
accept recommendations must themselves
explain why)

Victoria Station upgrade

Looking forward

Major upgrade is being delivered by one of TfL’s key delivery partners
Taylor Woodrow – BAM Nuttall JV (TWBN).
An issue arose on the project relating to a difference in how the contract was
interpreted, which led to a disagreement on TWBN’s entitlement to certain costs
Both the TfL and TWBN project teams agreed to work together in preparing a joint
submission to the CAP
This enabled common ground to be established, and the disagreement was
narrowed and focused to the root of the issue.
The CAP recommendation led to an outcome that was successfully accepted by
both parties.
This instance of CAP was extremely quick and provided exceptional value, with
CAP costs amounting to just 0.2 per cent of value of the issue.

CAP now incorporated into
standard TfL form of contract
Currently in process of retrofitting into existing frameworks
Approach welcomed by
TfL’s suppliers
Demonstrates TfL’s drive
to become the Client of Choice
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Case study
Dispute Avoidance Panels (DAP) – Network Rail approach
Network Rail’s strategic approach to delivering a £25Bn portfolio was the
pursuit of collaboration & the extensive use of Frameworks/JVs/Alliances

Market evidence suggested that 1 in 5 frameworks/JV’s/Alliances end in dispute

Case study
Dispute Avoidance Panels (DAP)

Case study
Dispute Avoidance Panels (DAP)
Reduce the number of formal & informal
disputes through the establishment of an
expert panel to review key collaborative
programmes & provide ‘Observations’ on
matters that have the potential to became
a claim

NR ran a pilot for 6 months over a selection of
projects to test & develop the DAP concept

“At its heart, DAP is about being on
‘fire watch’, looking for the
smouldering embers of dispute…..

• A template Observations Report setting out
scope and content of the “Output”

……and getting them put out before
the fire can begin….”

• 4 X DAP visits (including one return visit) and
associated Observation Reports

During 2014 the value and number of claims started trending upwards
• The average duration to settle started trending up from 10 months
• Resolution was acknowledged as costly in terms of time, money, distress &
damage to relationships
• NR and its project delivery partners agreed to look at 3 issues;
• Better defining Allowable Costs & Fees – A constant source of ‘argument’
• Better defining ‘good practice’ in the submission and evaluation of claims
• Exploring an active way of avoiding (common) disputes altogether……

Stephen Blakey
NR Commercial Projects Director

Foundations to underpin the pilot:• Agreed Terms of Reference
• Finalised the selection of DAP members – mix
of counsel, technical experts & behavioural
specialists

• An agreed pre-read pack for DAP members to
received in advance of visit

• The projects included a mix of Alliances and
traditional two party contracts (NR / Supplier)

i.e.………Avoidance is better than resolution!
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Case study
Dispute Avoidance Panels (DAP)

Case study
Dispute Avoidance Panels (DAP)

2015 DAP Panel formed & engaged
•

Fees split equally

•

Technical & behavioural expertise

DAP site visit & team interviews
•

In confidence, conversational, deft

1st Observations Report Issued
•

3 categories; Critical, Essential,
General looking at cultural as well
as technical issues

Action planning & response at the
discretion of the programme/project

Observations/conclusions to date:
•

DAP Team are independent which gives an
excellent neutral view

•

Significant expertise and experience which
is invaluable

•

People could speak freely

•

It isn’t another audit or peer review

•

DAP team observations have significant
benefit, even if issues are already known to
the team

•

Potential to strengthen ‘Lessons Learned’
process

Essential components of a viable conflict avoidance system

• DAP is not constituted
to give advice,
mediate or decide
upon an issue,
argument or
dispute…….

• ….rather it is expected
to offer its
observations to all
parties on potential
areas of dispute…..

•

Solutions as well as observations would be
useful

……so that they can
consider and act
accordingly

1. Commitment by contracting parties to
open and honest communications
2. Agreed system for identifying possible
problems early, and a process for
dealing with them
3. Culture which encourages compromise
and focusses on avoiding escalation to
formal dispute resolution

A good conflict avoidance procedure… “is about fixing problems early and continually recognising that it is in
everyone’s interest to co-operate and share allocation of risks associated with disputes”.
Sue Barrett, Head of Commercial Stations & LU Crossrail at TfL
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Openness, honesty and transparency
At the heart of nearly every dispute there is
almost always a communication problem
Conflict avoidance techniques enable
honest and clear communications between
participating parties. It empowers parties to
air difficult issues, and deal with them
frankly, fairly, and directly
Structured, open and open exchanges
enable conflict to be resolved more easily.
(Transparency also reduces the likelihood
of conflict in the first place)
Conflict avoidance works effectively when
communications are facilitated by
experienced subject matter experts, who
are, and are seen to be, independent of the
parties

The key advantages of conflict avoidance and early
intervention over arbitration and litigation

Arbitration/Litigation

RICS Dispute Resolution Service
CAP

Can be slow and expensive

Quick and inexpensive (pay as you go)

Outcomes often uncertain

Parties retain control of decision-making

Confrontational and can damage
relationships

Focus is on cooperation and encouragement
to reach amicable resolution

Confrontational

Cooperative

Decision makers often lack specialist subject
matter expertise

CAP comprised of expert(s) chosen by the
parties

Procedure and timetable decided by tribunal

Parties manage timetable and procedures

Decisions based largely on legal rights

Focus on commercially sensible solutions

QUESTIONS?

Martin Burns
Head of ADR Research and Development
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