MARKET RENT REVIEW CLAUSE

A clause providing for changes to the rent payable under a lease, to reflect the market value of the
premises.
Any provisions dealing with the review of rent should be considered carefully and, if necessary, a
surveyor with appropriate experience should review the proposed wording. It is also important to
consider how the wording of a clause that is being inserted into a lease affects, or is affected by, the
other provisions.
About this clause
This standard clause is for use where the rent payable under a lease will be reviewed every five years
and changed to reflect the open market value of the let premises.
As with any other provision of a lease, the rent review clause must reflect the agreement between
the parties. Even fairly simple market rent review provisions are still quite complicated and
apparently minor changes to the wording can have undesirable consequences. The circumstances,
such as the nature of the property and other terms of the lease, may change the effect of the clause.
If there is any doubt about the effect of the clause, it may prove helpful to obtain the opinion of a
valuation surveyor.
Assumptions
The standard clause is drafted on the following assumptions:
The lease into which the clause will be inserted is a lease of whole. Amendments may be required
for other sorts of leases (for example, where the demised premises form part of a block or are
located on an estate).
Sometimes a property might generate more rent if let in parts rather than as a whole (which may be
the case with very large properties, for example). In such cases, the landlord may wish to insert
wording that requires the rent at review to be the higher of the rent for the property let as a whole
or the aggregate rents for the property let as parts. If the rent review clause provides for this, the
tenant will usually want to be able to underlet in parts. The standard clause does not include
provision for this type of review. For an example of the issues that can arise from these
arrangements, see Legal update, Independent expert's interpretation of lease provisions at rent
review.
The parties are happy to have disputes relating to the clause resolved by a surveyor, acting as an
expert.
There are no particularly unusual circumstances or provisions of the lease that will alter the
operation of the rent review clause.
DEFINITIONS

Annual Rent: rent at an initial rate of £[AMOUNT] per annum and then as revised pursuant to this
lease [and any interim rent determined under the LTA 1954].
Contractual Term: a term of years beginning on, and including the date of this lease and ending on,
and including [DATE].
Interest Rate: the base rate from time to time of [NAME OF BANK], or if that base rate stops being
used or published then at a comparable commercial rate reasonably determined by the Landlord.
Property: the land and building at [DESCRIPTION/ADDRESS OF THE PROPERTY] shown edged red on
the attached plan.
Rent Payment Dates: [25 March, 24 June, 29 September and 25 December OR [ALTERNATIVE RENT
PAYMENT DATES]].
Review Date: [FIRST REVIEW DATE] and every fifth anniversary of that date.
Service Media: all media for the supply or removal of heat, electricity, gas, water, sewage, [air
conditioning] energy, telecommunications, data and all other services and utilities and all structures,
machinery and equipment ancillary to those media.
1.

REVIEW OF THE ANNUAL RENT

1.1

In this clause, the President is the President for the time being of the Royal Institution of
Chartered Surveyors or a person acting on his behalf (President), and the Surveyor is the
independent valuer appointed pursuant to Clause 1.7 (Surveyor).

President and Surveyor
It is possible to make both terms part of the main definitions, but the terms are only used in this
clause
1.2

The Annual Rent shall be reviewed on each Review Date to equal:
(a)

the Annual Rent payable immediately before the relevant Review Date (or which
would then be payable but for any abatement or suspension of the Annual Rent or
restriction on the right to collect it) or, if greater;

(b)

the open market rent agreed or determined pursuant to this clause.

Review at Review Date
This provision does two things:
•
•

It allows for the rent at the relevant Review Date to be reviewed in accordance with the
procedure set out in the rest of the rent review clause.
It makes the rent review "upwards only", providing that the rent will be the greater of:
o the rent payable immediately before the relevant Review Date; and
o the open market rent.

This clause can be amended so that the review is not upwards only, or even to provide for a set
minimum rent.
1.3

The open market rent may be agreed between the Landlord and the Tenant at any time
before it is determined by the Surveyor.

Agreement of open market rent
This clause permits the landlord and tenant to agree the open market rent at any time before it is
determined by the Surveyor. In many cases, the parties to a lease will be able to agree what the
open market rent is, and they will not want to be forced to have the matter determined by a third
party.
1.4

If the open market rent is determined by the Surveyor, it shall be the amount that the
Surveyor determines is the best annual rent (exclusive of any VAT) at which the Property
could reasonably be expected to be let:
(a)

in the open market;

(b)

at the relevant Review Date;

(c)

on the assumptions listed in Clause 1.5; and

(d)

disregarding the matters listed in Clause 1.6.

Determination by Surveyor
A rent review provision that requires the rent to reflect the market value of the property may lead to
disputes, especially as the valuers acting for the landlord and for the tenant may easily take different
approaches to the exercise.
This provision applies if the parties do not agree the open market rent, in which case the Surveyor
will determine the issue. Clause 1.4 sets out the basis upon which the Surveyor is to value the
Property. The rent is to be determined taking into account the assumptions listed in Clause 1.5 and
disregarding the matters set out in Clause 1.6.
If the parties propose to amend the substantive rent review provisions, in particular ones that may
affect the calculation of the market rent on review, it may be good practice to check the effect of the
proposed changes with a valuation surveyor.
1.5

The assumptions are:

Assumptions
This clause contains the assumptions that are to be taken into account if the open market rent
payable under the lease is to be determined by the Surveyor.
The terms on which the rent is to be reviewed can make an enormous difference to the amount of
rent payable, and there are many cases where the exact effect of a given phrase in a rent review
clause led to a dispute. The parties should take great care to make sure that the assumptions are

appropriate for the lease. The parties should consider getting expert advice on the assumptions (and
any proposed amendments) from a surveyor with experience in rent reviews.
(a)

the Property is available to let in the open market:
(i)

by a willing lessor to a willing lessee;

(ii)

as a whole;

(iii)

with vacant possession;

(iv)

without a fine or a premium;

(v)

for a term equal to the unexpired residue of the Contractual Term at the
relevant Review Date or a term of [MINIMUM LENGTH OF HYPOTHETICAL
TERM] years commencing on the relevant Review Date, if longer; and

Length of hypothetical term
The parties should agree, and specify, the length of the hypothetical lease that will be used to find
the open market rent. Depending upon the market, very short, or very long, leases may have an
adverse effect on the rent. You should also consider the effect of any break date and whether it is to
be disregarded or taken into account on review.
(vi)

otherwise on the terms of this lease other than as to the amount of the
Annual Rent but including the provisions for review of the Annual Rent [,
and other than the provision in this lease for a rent-free period];

Other terms
Use
If the permitted use under the lease is very restricted, this may lead to a lower reviewed rent than
might be achieved if the permitted use were wider. It is possible to specify that the hypothetical
lease considered for rent review purposes will have a wider use than the one actually allowed under
the lease. This might be regarded by the tenant as unfair, and it departs from the general principle
that the hypothetical lease should follow the actual lease as closely as possible.
Rent-free period

The words "and other than the provision in this lease for a rent-free period" should be included if
there is a rent free period at the start of the lease. The tenant should avoid any possibility of the
reviewed rent being a headline rent, and therefore higher than the rent that should be paid.
(b)

the willing lessee has had the benefit of any rent-free or other concession or
contribution which would be offered in the open market at the relevant Review Date
in relation to fitting out works at the Property;

(c)

the Property may lawfully be used, and is in a physical state to enable it to be
lawfully used, by the willing lessee (or any potential undertenant or assignee of the
willing lessee) for any purpose permitted by this lease;

Lawful use
This provision contains an assumption that the use of the premises for the purposes set out in the
lease is lawful. Sometimes, this assumption is widened to cover uses beyond those permitted by the
lease. For example, the property might have planning permission for use as a restaurant or cafe, but
the lease restricts its use to a coffee shop. This assumption could be widened to cover all the
permitted uses to which the property could lawfully be put, in spite of the lease's restrictions. This
may have a limited effect on rent reviews unless the hypothetical lease is assumed to contain less
restrictive user provisions than the actual lease.
(d)

the Landlord and the Tenant have fully complied with their obligations in this lease;

Compliance with lease covenants
Tenants sometimes object to a landlord being able to rely on this assumption at review if the
landlord is actually in breach of its obligations. One compromise would be to allow the landlord to
rely on this assumption, but to add a proviso that the landlord cannot benefit when it is in persistent
and material breach of its obligations in the lease, the tenant has notified the landlord of the breach,
and the landlord has failed to remedy the breach within a reasonable time.
(e)

if the Property, or any means of access to it or any Service Media serving the
Property, has been destroyed or damaged, it has been fully restored;

(f)

no work has been carried out on the Property that has diminished its rental value[
other than work carried out in compliance with clause [DETAILS OF CLAUSE
CONTAINING TENANT'S OBLIGATION TO COMPLY WITH STATUTORY OBLIGATIONS]];

Obligation to carry out works
The Tenant might carry out works that reduce the rental value of the Property, and the Landlord is
likely to want to provide that the rent review valuation will be made on the basis that no such works
have been carried out. It is, however, possible for the Tenant to be obliged by law to carry out works
that diminish the value of the Property. In such a case, assuming that there has been no diminution
in the rental value is arguably unfair to the Tenant.
The optional wording at the end of this sub-clause deals with this situation. Most modern leases
include a clause that obliges the tenant to comply with statutory obligations (see, for example,
Standard document, Lease of whole with prescribed clauses: Clause 31) and the assumption can be
limited by reference to that clause. Another alternative is to restrict the assumption using wording
such as, "other than work carried out pursuant to statutory requirements or the requirements of any
local authority or other public body."
(g)

any fixtures, fittings, machinery or equipment supplied to the Property by the
Landlord that have been removed by or at the request of the Tenant, or any

undertenant or their respective predecessors in title (otherwise than to comply with
any law) remain at the Property; and
(h)

1.6

the willing lessee and its potential assignees and undertenants shall not be
disadvantaged by any actual or potential exercise of an option to tax under Part 1 of
Schedule 10 to the VATA 1994 in relation to the Property.

The matters to be disregarded are:
(a)

any effect on rent of the fact that the Tenant or any authorised undertenant has
been in occupation of the Property;

(b)

any goodwill attached to the Property by reason of any business carried out there by
the Tenant or by any authorised undertenant or by any of their predecessors in
business;

(c)

any effect on rent attributable to any physical improvement to the Property carried
out [before or] after the date of this lease, by or at the expense of the Tenant or any
authorised undertenant with all necessary consents, approvals and authorisations
and not pursuant to an obligation to the Landlord (other than an obligation to
comply with any law);

(d)

any effect on rent of any obligation on the Tenant [to fit out the Property or] to
reinstate the Property to the condition or design it was in before any alterations or
improvements were carried out; and

(e)

any statutory restriction on rents or the right to recover them.

Disregards
This clause details various matters that are to be disregarded by the Surveyor, when fixing the open
market rent. As with the assumptions set out in Clause 1.5, the parties should make sure that the
disregards are appropriate for the lease, and may wish to get valuation advice on them.
1.7

The Surveyor shall be an independent valuer who is a Member or Fellow of the Royal
Institution of Chartered Surveyors. The Landlord and the Tenant may, by agreement, appoint
the Surveyor at any time before either of them applies to the President for the Surveyor to
be appointed. Any application to the President may not be made earlier than three months
before the relevant Review Date.

Appointment of Surveyor
The parties may wish to add additional qualifications on whom may act as the Surveyor for the
purposes of reviewing the rent. It is fairly common to see requirements that the valuer must have a
certain number of years' experience of valuing the same type of property as the demised premises
(but this type of requirement could cause problems if the premises are unusual), and sometimes a
clause will specify that the valuer's experience should be of properties in the same area as the
premises. The standard clause does not include any such restrictions, but can be amended if
necessary.

1.8

The Surveyor shall act as an expert and not as an arbitrator. The Surveyor shall determine
the open market rent [and shall have power to determine any issue involving the
interpretation of any provision of this lease, his jurisdiction to determine the matters and
issues referred to him or his terms of reference]. The Surveyor's decision shall be given in
writing[, and the Surveyor shall provide reasons for any determination]. The Surveyor's
written decision on the matters referred to him shall be final and binding in the absence of
manifest error or fraud.

Surveyor to act as expert
This clause provides that the Surveyor is to determine the open market rent and is to act as an
expert and not as an arbitrator.
It is possible for the parties to choose that disputes are to be resolved by an arbitrator, but they
should consider if the more formal process of arbitration is appropriate to the types of matters that
might fall to be determined under this clause.
The clause includes optional wording making it clear that other related issues may also be
determined by the Surveyor, such as the interpretation of provisions of the lease that impact upon
the determination of the open market rent.
There is optional wording that obliges the Surveyor to provide reasons for determinations. In
practice, experts may be reluctant to act where they must give reasons for decisions.
1.9

The Surveyor shall give the Landlord and the Tenant an opportunity to make written
representations to the Surveyor and to make written counter-representations commenting
on the representations of the other party to the Surveyor. The parties will provide (or
procure that others provide) the Surveyor with such assistance and documents as the
Surveyor reasonably requires for the purpose of reaching a decision.

Written representations
This provision allows the parties to make written representations to the Surveyor. Bearing in mind
the sorts of questions that might arise under the rent review provisions, it is likely that the parties
will want to have the opportunity to make representations to the Surveyor, although this could lead
to the determination process being longer and more expensive.
1.10

Either the Landlord or the Tenant may apply to the President to discharge the Surveyor if the
Surveyor:
(a)

dies;

(b)

becomes unwilling or incapable of acting; or

(c)

unreasonably delays in making any determination.

Clause 1.7 shall then apply in relation to the appointment of a replacement.
1.11

The fees and expenses of the Surveyor and the cost of the Surveyor's appointment and any
counsel's fees, or other fees, [reasonably] incurred by the Surveyor shall be payable by the

Landlord and the Tenant in the proportions that the Surveyor directs (or if the Surveyor
makes no direction, then equally). [If the Tenant does not pay its part of the Surveyor's fees
and expenses within ten working days after demand by the Surveyor, the Landlord may pay
that part and the amount it pays shall be a debt of the Tenant due and payable on demand
to the Landlord. The Landlord and the Tenant shall otherwise each bear their own costs in
connection with the rent review OR If either the Landlord or the Tenant does not pay its part
of the Surveyor's fees and expenses within ten working days after demand by the Surveyor
then:
(a)

the other party may pay instead; and

(b)

the amount so paid shall be a debt of the party that should have paid due and
payable on demand to the party that actually made the payment.

Paying the Surveyor's fees
This clause allows for the optional reasonableness requirement to apply both to counsel's fees and
to other fees. If the punctuation is removed, there may be some doubt as to whether the
reasonableness requirement applies to counsel's fees as well as any others.
The word "reasonably" is optional, as the parties may not wish to constrain the Surveyor's actions. If
the Surveyor is in doubt as to whether it is reasonable to obtain counsel's opinion on a matter, the
Surveyor may decide not to take advice (as it might not be covered by the payment provisions). This
could deprive the Surveyor of important legal advice and might lead to an incorrect determination.
The clause contains two options for dealing with payment of the Surveyor's fees, if one party does
not pay on time. It may be very useful to have the ability to pay on behalf of the other party. In some
cases, an expert may be able to withhold the determination until the fees have been paid; this will
depend upon the agreement the parties reached with the expert initially. If one party refuses to pay
the Surveyor's costs, the matter that was referred to the Surveyor may never be resolved.
The first option allows the landlord to pay the tenant's share of the Surveyor's costs, and to recover
them from the tenant. This wording is obviously biased in favour of the landlord. The landlord might
argue that mechanisms are already in place for it to demand payments from the tenant (rent,
insurance payments and possibly service charge), and that it is therefore appropriate that only the
landlord should have the ability to pay the Surveyor, and reclaim the cost. This is not a particularly
compelling argument. If the tenant thinks that reclaiming the other share of the Surveyor's fees from
the landlord might be a problem, it can decide not to exercise its ability to pay on behalf of both
parties.
It is quite likely that the tenant will argue that the provision should be mutual, so that the landlord
cannot thwart the resolution of a dispute referred to the Surveyor. The second option gives both the
landlord and the tenant a right to pay the other's share of the costs, and to recoup the money from
the party that has not paid.
The Landlord and the Tenant shall otherwise each bear their own costs in connection with the rent
review].

1.12

If the revised Annual Rent has not been agreed by the Landlord and the Tenant or
determined by the Surveyor on or before the relevant Review Date, the Annual Rent payable
from that Review Date shall continue at the rate payable immediately before that Review
Date. [On the date OR No later than five working days after] the revised Annual Rent is
agreed or the Surveyor’s determination is notified to the Landlord and the Tenant, the
Tenant shall pay:
(a)

the shortfall (if any) between the amount that it has paid for the period from the
Review Date until the Rent Payment Date following the date of agreement or
notification of the revised Annual Rent and the amount that would have been
payable had the revised Annual Rent been agreed or determined on or before that
Review Date; and

(b)

interest at the Interest Rate on that shortfall calculated on a daily basis by reference
to the Rent Payment Dates on which parts of the shortfall would have been payable
if the revised Annual Rent had been agreed or determined on or before that Review
Date and the date payment is received by the Landlord.

Shortfall payments
The clause applies when a Review Date passes, and the Annual Rent has not been agreed or
determined. The tenant will continue to pay rent at the same rate it was paying immediately before
that Review Date. Once the rent review is concluded (either by agreement or by the Surveyor), the
tenant is to pay any shortfall of rent. The tenant is also to pay interest on the shortfall, to reflect that
fact that it has had the benefit of the money, while the landlord had to wait for it.
For example, if the tenant is paying rent at £100,000 a year, and the rent review concludes a year
late, showing that the market rent at the relevant Review Date was £110,000, the tenant would pay
the landlord £10,000 plus a year's interest.
The tenant may argue that it is not feasible to pay a potentially large shortfall of rent on the same
day as the rent review concludes, and so may wish to negotiate for a period of grace in which to pay
the shortfall. The clause contains an optional provision that deals with this possibility.
Note that, as the standard clause is "upwards only", there is no possibility of the rent falling at
review. If the clause is amended in a way that allows for a potential drop in the rent, the parties
should consider amending Clause 1.12 to allow the tenant to reclaim any overpayments it might
make while a rent review is outstanding, and interest on those sums.
If the lease contains a break provision, the parties may wish to provide for what happens if the break
is exercised and a rent review has not concluded at the date on which the lease comes to an end.
1.13

Time shall not be of the essence for the purposes of this clause.

Time not of the essence
This clause expressly states that time is not of the essence for the purposes of the rent review
provisions.

1.14

If at any time there is a guarantor, the guarantor shall not have any right to participate in the
review of the Annual Rent.

Guarantor
A guarantor does not have any right to participate in rent reviews, but will nevertheless be bound by
their outcome. A guarantor may wish to amend the lease to allow it to participate in the rent review.
However, landlords are generally reluctant to permit this and in any event, while the guarantor and
the tenant are connected parties, the guarantor should be able to influence the rent review through
its relationship with the tenant.
1.15

As soon as practicable after the amount of the revised Annual Rent has been agreed or
determined, a memorandum recording the amount shall be signed by or on behalf of the
Landlord and the Tenant and endorsed on or attached to this lease and its counterpart. The
Landlord and the Tenant shall each bear their own costs in connection with the
memorandum.

Rent review memorandum
This clause provides for the completion of a rent review memorandum, recording the result of the
review, and for the memorandum to be attached to, or endorsed on, the lease. By ensuring that a
record of the review is kept with the lease, the parties make it easier to keep track of the actual rent
payable.
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A Guide To Managing The
Commercial Rent Review Process

What we will cover
❖Why are rent reviews important?
❖The different types of review
❖What is the basis of valuation?
❖Triggering a review
❖Time of the essence and extreme delay
❖Dispute resolution
❖Q & A

Why are rent reviews important?
• Street v Mountford – a lease will, on its true
construction, grant the occupier a right to
exclusive possession of a property for a fixed or
periodic term at a rent
• Need not consist of money but must be capable
of being ascertained
• Rent reviews give landlords the flexibility to
ensure that they are charging the market rent for
their given commercial premises
• Useful bargaining chip for landlords and tenants
when negotiating Heads of Terms
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Main Types of Rent Review
Seventh Earl of Malmesbury v Strutt and Parker
[2007] highlights the importance of considering
the best mechanism for rent review

Stepped
Indexed
Turnover
Open Market

Stepped increases
Contractual rent payable under the lease is set out
from the beginning, with stepped increases at
certain points throughout the term
✓ Simple to implement and provides certainty for
tenants
X Rigid and inflexible
X Landlord’s can become less interested in fulfilling
obligations if ground rent does not keep pace
with property values

Indexation
Nominate an index that tracks changes in prices and
alters the rent in a way that reflects the changes
recorded in the prescribed index
✓ Quickly and easily determined without the
expense of a full rent review
✓ No SDLT liabilities are triggered
✓ Review based upon changes to retail prices may
not be an accurate reflection of the value of real
property
X Parties are gambling on future values
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Hybrid with open market review clauses?

2 further elements to consider:
1. Having an indexed rent review that is
subject to a stated minimum (collar) or
maximum (cap) rent increase (or both); and
2. Deciding the indexation calculation will be
“rebased” every time a new calculation is
made.

Capped and Collared indexation
Parties agree an annual rent of £100,000 will be subject to a 2% minimum increase
and 5% maximum increase.
At the first review the rent will be between £102,000 and £105,000.
At second review:
•

The collar might be £104,000 and the cap £110,000 (adding 2% and 5% of the
original rent to the collar and cap figures)

•

The collar might be £104,040 and the cap £110,250 (the new collar being 102% of
the previous collar and the new cap being 105% of the previous cap)

•

The collar and cap might be based upon the rent arising from the first review. For
example, say the rent were £104,000 following the first review, the collar would be
£106,080 and the cap would be £109,200.

Capped and Collared indexation
Where the review does not take place annually:
•
•
•
•

RPI indexation reviews are to take place every three years, subject to an
annual collar of 2% and an annual cap of 4%.
If the starting rent is £10,000 a year and the agreed collar and cap are
annually increasing figures, the following limits apply at the first review
date:
The minimum rent will be £10,000 x (102% x 102% x 102%), which equals
£10,612.08.
The maximum rent will be £10,000 x (104% x 104% x 104%), which equals
£11,248.64.

It is important when drafting that it is clear whether the reviewed rent is to
be based on the original rent or the rent payable following a review.
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Rebasing
Will the rent used in the indexation calculation be “rebased” following a
review?
•
•

If the initial rent is £100,000 with annual reviews subject to a provision
that the rent cannot reduce at review.
At first review, the indexation calculation leads to a rent of £98,000 (a 2%
reduction). The upwards-only limitation applies, so the rent remains
£100,000. On the next review, the index shows a small inflationary gain of
1%. There could be two different approaches:

➢ Using the rebasing approach, the last review would lead to a new rent of
£101,000 (101% of £100,000, the rent actually payable after the previous
year’s review).
➢ Using the single base approach, the indexed rent would be £98,980. The
upwards-only restriction would mean that the tenant continued to pay
£100,000 (in effect, 101% of £98,000, which is the same as applying the
indexation figures for two years to the initial rent).

Turnover
Turnover rents are based wholly or partly on the income the tenant
makes from its use of the property.
There are a number of different types:
• the whole rent may be calculated as a percentage of the tenant’s
annual turnover;
• a minimum base rent (perhaps 80% of the open market rent), plus
an additional sum calculated by deducting the base rent from a
fixed percentage of the annual turnover;
• a much lower base rent, topped up by an higher percentage of the
annual turnover; and
• a base rent which is only topped up if the annual turnover reaches a
specified level.

Turnover
✓ Attractive to cautious tenants
✓ Protects a tenant against competition
✓ Landlords benefit immediately when a tenant trades above
expectations
✓ If the landlord refurbishes a retail development, it will
benefit immediately from its investment where the tenant’s
turnover increases as a result
✓ Landlords can closely monitor a tenant’s performance
✓ Dependant on the tenant’s disclosure
X In the age of click and collect retail profits will largely be
generated by online sales and not through use of the
premises – reference to a turnover rent will not therefore
be appropriate
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Turnover
Points to consider at the Heads of Terms stage:For Landlords
•
•
•
•
•

Continuous trade/notional turnover
Controls on usage
Control over assignment
Obligations to provide the landlord with an audited turnover certificate at
least once a year and quarterly non-audited certificates with tenant’s sales
records independently certified
Provision for online sales to be taken into account

For Tenants:•
•
•

Provision for the tenant’s turnover records to be kept confidential by the
landlord
Limitations on turnover calculations to exclude profits generated by online
sales
Limitation to exclude any tips, gratuities

Market Rent
Upwards-Only open market rent review
Often, given that landlord’s do not want to risk the rent reducing if the
market falls, market rent reviews are often expressed as being
upwards only. These clauses are usually phrased so that the reviewed
rent will be the higher of:
• The market rent at the date of the review.
• The rent that was being paid at the rent review date.
This can leave a tenant paying a rent that represents the market value
of the property at the date of the last review, but which may be much
more than the property is worth in the current market.

Market Rent
✓ Considered to be the most fair and accurate
review process
X The burden of an excessive rent may cause
financial problems for the tenant
X An excessive rent will also make the lease difficult
to assign. These problems can be made worse,
depending on what the restrictions on
underletting are contained in the lease
X Often complex procedure
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More unusual types
• Headline rent reviews
• Value-based increases
• Reviews in underleases
• Barrelage

Basis of Valuation
• Hypothetical parties – willing landlord and tenant
• The hypothetical term – usually be the same as the unexpired term
of the actual lease at the review date
• Lease terms – often on the same terms as the actual lease so any
review dates
• The hypothetical property – be based on the actual demised
premises or on a specified hypothetical property St. Martins
Property Investments Limited v Cable & Wireless UK Plc [2007]
• Improvements – the property will be valued as it stands at the
valuation date unless the review clause states otherwise Cordoba v
Ballymore [2011]
• Repair – often tenant’s breach is excluded and the property is
valued as if it was ‘fit for immediate occupation and use’
• Vacant possession

Assumptions and disregards
Assumptions:
•
•
•
•

Without a fine or premium
No work has been done that would diminish the rental value
Premises is fully reinstated
Rent free periods to be disregarded

Disregards:
• Improvements
• The effect on rent of the tenant’s occupation and of any
goodwill attached to the premises by reason of the carrying
on of the tenant’s business
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Triggering the review
In outline, the rent review process comprises of
five stages:
1.
2.
3.
4.
5.

Implementation
Agreeing the rent
Dispute resolution and procedure
Recording the agreement
Payment of the revised rent

Frequency of Review
The length of time between reviews of rent is a
matter for negotiation by the parties to a lease, but
they should consider the practical issues arising
from whatever dates they choose.
•
•
•
•
•

Indexed rents
Turnover rent
Market rent reviews
Uncertain review dates
Penultimate day reviews

Time of the essence
The general presumption is that time is not of the essence in rent
review clauses.
In United Scientific Holdings v Burnley Borough Council [1978], the
House of Lords held that there should be no implication that time is
of the essence in respect of time limits in a rent review clause
unless there are sufficient contra-indications as a result of any of the
following:
• The express words of the lease.
• The surrounding circumstances (although there is no reported
case law where this has been sufficient on its own).
• The relationship between the rent review clause and the other
clauses in the lease.
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When will time be of the essence?
•
•
•
•

Starkmark Enterprises Ltd v CPL Distribution [2001]
Samuel Properties v Hayek [1972]
Barclays Bank plc v Savile Estates Limited [2002]
Regal (West Point) Ltd v Rouf [2011]

Lesson? Ensure that it is clear from the outset whether
time is of the essence when determining rent reviews
in order to ensure that time limits are adhered to!

Extreme Delay
➢ Even if time is not of the essence, a landlord’s
delay and the surrounding circumstances may
together be sufficient to estop the landlord from
triggering the rent review late
➢ In Idealview Ltd v Bello [2009] – the court held
that the delay was not sufficient to prevent the
landlord from implementing the review after 13
years
➢ Lesson to be learned? An assignee of a lease
should always ask for evidence of the outcome of
rent reviews that should have been completed
before the date of the assignment

Dispute Resolution
Appointment of a surveyor:
“The Surveyor shall be an independent valuer who
is a Member or Fellow of the Royal Institution of
Chartered Surveyors. The Landlord and the Tenant
may, by agreement, appoint the Surveyor at any
time before either of them applies to the President
for the Surveyor to be appointed. Any application
to the President may not be made earlier than
three months before the relevant Review Date.”
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Dispute Resolution
Expert or arbitrator:
“The Surveyor shall act as an expert and not as an
arbitrator. The Surveyor shall determine the open
market rent and shall have power to determine any
issue involving the interpretation of any provision of
this lease, his jurisdiction to determine the matters
and issues referred to him or his terms of reference].
The Surveyor's decision shall be given in writing[, and
the Surveyor shall provide reasons for any
determination]. The Surveyor's written decision on the
matters referred to him shall be final and binding in
the absence of manifest error or fraud.”

Expert or Arbitrator
Expert determination
• Allows for appointment of a specialist
• Cheaper and quicker than arbitration
• Confidential
• Avoids the need for independent expert
witnesses
• Less rigid and allows a more inquisitive approach
• Greater chance of finality

But
• The law is not as developed as arbitration
• Experts have no power to order disclosure
• Expert decisions cannot be enforced without
further court action
• A right of appeal or challenge is likely to be
limited whereas an arbitrator’s decision can be
challenged based on procedural irregularity
• Metropolitan Property Realizations Ltd v Atmore
Investments Limited [2011]
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Lease code 2007
The RICS endorsed, industry-standard, Code for leasing business premises in England and Wales (2007) specifies
rent review provisions as one of 10 requirements to ensure that a lease is Code-compliant. Rent reviews should be:❖
❖
❖
❖

clear
headline rent review clauses should not be used
landlords should on request offer alternatives to their proposed option for rent review
leases should allow both landlords and tenants to start the rent review process.

In addition, the Occupier’s Guide which supports the code gives tenants some additional suggestions when
negotiating the rent review provisions:
❖
❖
❖

❖
❖
❖

the rent review should be to the market rent, unless an alternative basis is clearly stated
if the rent increase is by reference to an index, the index should be a published, independent, authoritative
source
where the review is by reference to an open market rental value, the value of the tenant's business and any
improvements made by the tenant (except those carried out under an explicit obligation) should be
disregarded
any disagreements should be referred to an independent expert or arbitrator
if the landlord will not agree to an upwards/downwards review, the tenant should consider requesting a break
option
strict time limits should be avoided
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