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Section 110 of the 1996 Act
“(1)

Every construction contract shall –
“(a) provide an adequate mechanism for determining what
payments become due under the contract, and when,
and
“(b) provide for a final date for payment in relation to any
sum which becomes due”
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Section 111 of the 1996 Act (as amended)

“(1) Subject as follows, where a payment is provided for by a
construction contract, the payer must pay the notified sum (to the
extent not already paid) on or before the final date for payment.”
(the “notified sum” is the amount specified in the relevant payment
notice: s111(2))
(s111(3) permits the payer to give notice of its intention to pay less
than the notified sum; s111(6) then modifies the obligation under
s111(1) to the extent of the pay less notice if served)
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Interim Payment Provisions in ISG v Seevic

“The sum due to the contractor on an interim application is either
the amount stated in the application or the lesser amount stated in
the employer’s payment notice, if it has served one.
“If the employer intends to pay less than the sum stated in the
payment notice or interim application, as appropriate, because it
claims to be entitled to withhold money on other grounds, it may
give the contractor notice of that intention by serving a pay less
notice no later than five days before the final date for payment.
“So, if the employer either does not agree with the sum claimed by
the contractor in an interim application, or in any event does not
intend to pay it, it must serve either a payment notice or a pay less
notice, or both.”
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ISG Construction Ltd v Seevic College
“[25] ... in the absence of any notices [issued by the employer] the
amount stated in the contractor’s application as to the value of the
works executed is deemed to be the value of those works so that
the employer must pay the sum applied for.”
“[28] ... if the employer fails to serve any notices in time it must be
taken to be agreeing the value stated in the application, right or
wrong.”
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Section 111 of the 1996 Act (as amended)

“(1)

Subject as follows, where a payment is provided for by a construction contract,
the payer must pay the notified
sum (to the extent not already paid) on or
before the
final date for payment.”
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ISG v Seevic at [53]

“Absent fraud, in the absence of a payment or pay less notice issued in time
by the employer, the contractor becomes entitled to the amount stated in
the interim application irrespective of the true value of the work actually
carried out.”
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Kersfield Developments v Bray at [96]

“[interim payments] simply regulates the cash flow as between the parties
and does not affect their substantive rights. The employer could protect its
cash flow by serving one or both of the notices that could put in dispute the
sum claimed by the contractor. This finding does not preclude a challenge to
the valuation of the works and/or any claims and cross-claims for the
purpose of subsequent interim payments or for the purpose of determining
the sums due on a final and conclusive assessment”
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Section 111(8) of the 1996 Act (as amended)
“Subsection (9) applies where in respect of a payment –
“(a)

a notice complying with section 110A(2) has been given pursuant
to and in accordance with a requirement of the contract (and no
notice under subsection (3) is given), or

“(b)

a notice under subsection (3) is given in accordance with this
section,

“but on the matter being referred to adjudication the adjudicator
decides that more than the sum specified in the notice should be paid.”
(s111(9) provides for when the additional payment is to be made)
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Section 111(9) of the 1996 Act (as amended)

(9) In a case where this subsection applies, the decision of the adjudicator
referred to in subsection (8) shall be construed as requiring payment of the
additional amount not later than—
(a) seven days from the date of the decision, or
(b) the date which apart from the notice would have been the final date for
payment,
whichever is the later.
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Kersfield Developments v Bray at [93]

“I reject Mr Wheater's submission that section 111(8) can be invoked only by a contractor and not an
employer. Wherever there is a dispute under the contract, either party is entitled to refer such dispute to
adjudication as provided in section 108 of the Act. There is nothing to stop an employer serving a payment
and/or pay less notice and referring the dispute to adjudication so as to obtain a temporarily binding
decision on it. However, Mr Wheater is correct that section 111(8) only applies where a valid payment
notice or pay less notice has been issued, identifying a dispute between the parties as to the proper sum
due in respect of an application for payment. In the absence of a valid payment notice or pay less notice,
there is no dispute as to the sum to be paid in respect of the relevant application because the default
notice mechanism provides that the "notified sum" must be paid and there is no provision for that sum to
be revised”
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Kersfield Developments v Bray at [95]

“Section 108 of the Act entitles the parties to refer any dispute to
adjudication at any time. That would include a dispute regarding the proper
valuation of the works. However, where a particular interim payment has
been fixed by the default notice mechanism under the contract, as in this
case, there is no contractual basis on which to revise that payment by
reference to a proper valuation of the works and therefore there is no
relevant dispute that can be referred to adjudication.”
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ICI v Merit at [200]

“If Mr Mort QC's argument were to be correct, even though the value of those works
(which would on this analysis undoubtedly be "wrongly assessed") could be corrected in
a later certificate, until that later certificate were in fact issued, the employer would not
have any accrued legal rights to repayment for sums paid by it for the non-contractual
works. I do not consider that is how the payment provisions of the NEC3 contract are
intended to work. It should be further noted that clauses 50, 51 and 52 are Core clauses.
They are central to how the NEC3 contract operates.”
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Hyundai Heavy Industries, quoted in ICI v Merit at [213]

"Much of the plausibility of the argument on behalf of the guarantors seemed to me to be derived from
the assumption that the contract price was simply a purchase price. That is not so, and once that
misconception has been removed I think it is clear that the shipbuilding contract has little similarity with a
contract of sale and much more similarity, so far as the present issues are concerned, with contracts in
which the party entitled to be paid had either performed work or provided services for which payment is
due by the date of cancellation. In contracts of the latter class, which of course includes building and
construction contracts, accrued rights to payment are not (in the absence of express provisions) destroyed
by cancellation of the contract ".
(Fraser J’s emphasis)
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ICI v Merit: resitutionary approach

➢

There is no unjustness in this case: ICI repudiated the contract in order
to avoid having to pay a final account

➢

Fraser J does not properly apportion the payments

➢

The basis for the payments was the statute, not the contract
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Thank you for listening.
JUSTIN MORT QC

