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Essential Legal Compliance for
Property Professionals
By Jonathan Grimes, Kingsley Napley LLP

Context
• Money Laundering Regulations 2017
• Risk Assessment
• “Professional Statement” – Consultation
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RICS professional statement
This professional statement deals with bribery, corruption, money
laundering and terrorist financing and is divided into three parts:
1. A professional statement setting out mandatory requirements for
anti-bribery and corruption and for anti-money laundering and
terrorist financing.
2. A guidance note setting out supporting good practice for antibribery and corruption and for anti-money laundering and terrorist
financing.
3. Supplementary guidance on some of the concepts.
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RICS professional statement –
cont’d
• “Bribery and corruption mitigation controls will typically involve
monitoring the activities of your own organisation.
• “…effective management of money laundering risks involves
being vigilant of the actions of outside parties that RICS
regulated firms and members may do business with, such as
customers and third-party introducers.”
• “This professional statement applies to all RICS members and
RICS regulated firms involved with work where there could be
the potential for bribery and corruption. ”
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Relevant Legislation
•

Proceeds of Crime Act 2002

•

Money Laundering Regulations 2017

•

Criminal Finances Act 2017 (Unexplained Wealth Orders)

•

Bribery Act 2010
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Overview of the UK’s Anti-Money
Laundering Regime
•

The UK’s anti-money laundering regime is contained in Part 7 of the
Proceeds of Crime Act 2002 (“POCA 2002”) and the Money Laundering,
Terrorist Financing and Transfer of Funds (Information on the Payer)
Regulations 2017 (“Money Laundering Regulations 2017”).

•

The Money Laundering Regulations 2017 entered into force on 26 June
2017 and apply to all businesses operating within the “regulated sector”. For
property professionals – estate agents are listed.
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Substantive Money Laundering
Offences
•

Conceal, disguise, convert or transfer the proceeds of
crime, or to remove the proceeds of crime from the
jurisdiction of England and Wales (s. 327).

•

Enter into, or become concerned in an arrangement, in
which the person knows or suspects the retention, use or
control of the proceeds of crime (s. 328).

•

Acquire, use or possess the proceeds of crime (s. 329).

•

Prejudicing an Investigation (s. 342)

•
•

Maximum sentence 14 years
Maximum Sentence 5 years
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Substantive Money Laundering
Offences: Regulated Sector
• Failure to disclose money laundering (s. 330).
• Failure to disclose money laundering (nominated officer) (s.
331).
Maximum Sentence 5 years
• Tipping off (s. 333A).
Maximum Sentence 2 Years

8

Money Laundering Regulations
2017: Background
• The Fourth EU Money Laundering Directive had to be implemented
into national law by the 26 June 2017
• Money Laundering Regulations 2017 were laid before parliament
22 June 2017
• Themes:
• Risk Assessment;
• PEPs;
• Beneficial Ownership;
• Tax Crimes;
• Scope
9
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Money Laundering Regulations
2017: Key Changes
• Written risk assessments (Regs. 16 – 18)
• Scope (Reg. 14)
• Customer due diligence – Corporate Entities (Reg. 28)
• Simplified due diligence (Reg. 37)
• Enhanced due diligence (Reg. 37)
• Politically exposed persons (Reg. 35)
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Money Laundering Regulations
2017: Guidance
• HMRC - Anti Money Laundering Supervision: Estate
Agency
• RICS – New professional statement “Countering bribery
and corruption, money laundering and terrorist financing”.
- The new draft standard sets out the obligations for RICS
professionals and regulated firms to minimise their
exposure to these risks and guard against these financial
crimes in their day-to-day business operations.

11

UK National Risk Assessment
On 26 October 2017 HM Treasury and the Home Office published the National
Risk Assessment of Money Laundering and Terrorist Financing 2017.
The Key Findings of the Assessment include:
•

High-end money laundering and cash-based money laundering remain
the greatest areas of money laundering risk to the UK.

•

Property can be used by criminals as an investment, for lifestyle
benefit and to integrate proceeds of crime into the legitimate
economy.

•

It presents particular appeal to high-end money launderers looking to
conceal large sums in few transactions, often with beneficial ownership
hidden through the use of corporate vehicles or overseas trusts.
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UK National Risk Assessment:
property and estate agent services
Threats and vulnerabilities include:
• complicit professionals negotiating and arranging the purchase of
property
• negligent professionals enabling money laundering and terrorist
financing through non-compliance
• low levels of SARs submitted
• HMRC does not operate a ‘fit and proper’ test for estate agency
businesses as the regulations do not provide them with the legal powers
to do so
• the international exposure of the UK property market;
• rising prices also increase the attractiveness to criminals of investing in
UK property
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Criminal Finances Act 2017: Key
Developments
• Unexplained Wealth Orders
• Corporate Tax Offences
• Extension to SAR Moratorium Periods
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Criminal Finances Act 2017:
Unexplained Wealth Orders
•
•
•

•
•
•

In force 30 January 2018
Billed in media as targeting “McMafia”
NCA, HMRC, FCA, SFO and DPP will be able to apply to the High Court for an
order requiring the respondent to provide a statement setting out the nature and
extent of his interest in a particular asset, how he obtained it and any other
information as may be specified;
An order can be made against a PEP or an individual who is suspected of being
involved in serious crime;
Failure to provide a response gives rise to a presumption that the property was
recoverable, in order to assist any subsequent civil recovery action;
False or misleading statements in response to a UWO could result in a criminal
offence.
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Criminal Finances Act 2017:
Corporate Tax Offences
• Part 3 of the Criminal Finances Act 2017 has created new corporate
offences of failing to prevent tax evasion.
• These new offences focus on who is held to account and seek to
overcome the perceived “problem” of attributing criminal liability to a
company.
• It is a defence if the corporate has adopted reasonable prevention
procedures.
• More guidance on the procedures that can be implemented by
relevant corporate entities found in the HMRC Guidance published in
September 2017.
• Applies to offences committed after 30 September 2017.
• Punishable by an unlimited fine.
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Criminal Finances Act 2017:
Moratorium Period
• The notice period is still 7 days and the moratorium period is
still 31 days from the date on which notice is received that
consent is refused;
• Prosecutor can apply to the court for an extension of the
moratorium period
• The court can extend the moratorium period for a further 31
days
• Applications can be made on more than one occasion but there
is a longstop of 186 days total (e.g. the original 31 day
moratorium period plus 5 further 31 day extensions).
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Looking to the Future: 5th Money
Laundering Directive
• Adopted at EU level on 19 June 2018
• Applying enhanced checks to high risk third countries
• Bringing virtual currency exchange platforms under the
scope of the Directive
• Enhancing the powers of Financial Intelligence Units
• Brexit?
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Bribery Act 2010
•
•

•

Bribery Act 2010 in force 1 July 2011.
Under the Act it is a criminal offence for a person to directly or indirectly:
•

Offer, promise or give a bribe; or

•

Request, agree to receive or accept a bribe.

Under the Act it is a criminal offence for a person to directly or indirectly:
•

•

offer, promise or give something of value to a foreign public official.

Giving or receiving of gifts and hospitality could amount to a bribe if they are
intended to induce someone to behave in a manner that breaches an expectation
that they will act in good faith, impartially or in accordance with a position of trust.
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Corporate offence – s7
•

Section 7 UK Bribery Act introduced a strict liability corporate offence of
failing to prevent bribery committed by employees, agents, or any other
'associated person' of the company.

•

All companies, national or foreign, are covered by the Act if they carry on

•

An 'adequate procedures' defence available for the corporate offence.

•

Ministry of Justice Guidance 2010 – aims to help commercial organisations

any part of their business in the UK.

of all sizes and sectors understand what sorts of procedures they can put in
place to prevent bribery.
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Penalties
• The penalties on conviction of a bribery offence have increased
for individuals to 10 years' imprisonment and/or an unlimited
fine.
• Directors convicted of bribery offences are also likely to be
disqualified from acting as directors for significant period.
• Deferred Prosecution Agreements now available for companies
= 3 to date.
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Bribery Act 2010 – under review
• Seven years on from the Bribery Act - Parliament looking
at impact on SMEs.
• Research by 2014 Global Economic Crime Survey,
identified construction as one of a number of sectors
particularly prone to incidents of bribery and corruption.
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