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Defects and Rectification
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Introduction
• Defect definitions – what is a defect?
• Defects in materials, workmanship or design
• Different approaches under different contracts
• Contractor’s liabilities and excuses
• Limitation Periods
• Some examples
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Defects
•

Getting it wrong is an inevitable part of getting
it right!

•

Defects are inevitable in all works.

•

Some are avoidable

•

Others are a result of the natural properties of
materials

What is a defect?
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Is that definition good enough?
A defect is something that has a fault or a flaw:
Goods
(a) something does not do what it should - it simply does not work
(b) something that does what it ought to do but is simply not what was asked for (non-compliance with
specification) -a lower standard or quality than requested:
Workmanship - this would include defective setting out and positioning and defective assembly and
non-compliance with accepted, or specified practices and codes:
Design - there is an element of choice or option in how the works are done and what materials are
used and the designer fails to use proper skill and care.

Breach “As a poor generalization, if plans and specifications are supplied to a builder to work
to (especially) if the building owner employs an architect or engineer for this purpose,
the contractor will not normally have to do more than carry out the work according to
the plans and specification in a workmanlike manner and using proper materials,
though he may well be fully aware of the purpose for which the work is required and
the owner will be unable to complain if the unsuitability of the final result is due solely
to exact compliance with that design subject, in cases of very obvious prospective
unsuitability, to a duty of the contractor to warn the owner or his architect or
engineer’.
Hudson’s Building and Engineering Contracts
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Patent and Latent Defects
“A patent defect is not latent when there is no-one to
observe it. The natural meaning of the word ‘patent’ is
objective, not subjective. It means ‘observable’ and not
‘observed’.”
Sanderson v National Coal Board
“A defect is patent if it is reasonably discoverable with
the benefit of skilled third party advice, such as from an
architect or engineer.”
Baxall Securities Ltd v Sheard Walshaw Partnership

Latent Defect
“… a concealed flaw… a defect that would not be
discovered following the nature of inspection that the
defendant might reasonably anticipate the article would
be subjected to.”
Baxall v Sheard
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Missing or defective fire stops – patent or latent?

Fitness for purpose
A somewhat difficult concept
In this example is there actually a defect; does the
door still provide its function?
Can a person actually enter the WC and use it
privately?
A fit for purpose obligation in a construction contract
simply means the contractor agrees that the design will
meet the employer’s requirements; these may be very
detailed or very broad.
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Fitness for Purpose - design
A tougher proposition.
More onerous than proving reasonable skill and care.
Reasonable skill and care is the test for negligence –
e.g. has the engineer exercised the standard that would
be expected of the average reasonably competent
engineer.

Dual design and construction
For example FIDIC family of Contracts –”works shall
be fit for the purposes for which the works are intended
as defined in the Contract”
In these cases, preferable for the obligation to be
narrowed to specific performance criteria – for example
to achieve a certain floor area, ceiling height etc.
Beware that express contractual terms such as this
may well go beyond the scope of PII cover.
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Defences
1. A temporary disconformity – will be cleared up in advance of
PC
2. The works were not buildable
3. Works were accepted – building occupied or certified as
complete.
Item 1 – could be a breach of contract even if contractor intends
to make good. P&M Kayle Limited – v- Hosier Dickinson Ltd –
but damage may be limited
Item 2 does not hold water – if the builder can’t build something
that he said he would, then that is his problem.
Item 3 – occupation is not deemed acceptance

Snagging
Not a legal term
Generally covers the rectification of minor faults and
defects
Practical viewpoint – there will be minor flaws and
omissions that need to be sorted out when the bulk of
the building work has been done
Therefore a “temporary disconformity”
However, this could be a breach of contract – how do
you deal with this?
See Walter Lilly-v-Giles Patrick Mackay – “time spent
in snagging is not a delay caused by the contractor,
unless it is excessive”
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Effect of Certification
Can a contractor avoid responsibility even if a
certificate has been issued?
See East Ham Corporation-v- Bernard Sunley & Sons
1966
“Unreasonable to let the contractors shelter behind the
architect’s failure to detect faults in the course of his
visits during the progress of the works. The Architect’s
duty is to the employers and not to the contractors”
But:
A positive certification by an architect that work meets
his approval, or an instruction to leave defective work
as it stands could reduce the amount of damages or, in
the case of a final certificate, raise a total defence

Defects liability period – rectification period (JCT)
A defects liability period or rectification period
(also known as a defects notification period) is a
period following PC during which the contractor
retains liability under the building contract for
dealing with any defects which manifest
themselves.
The period often lasts 12 months.
The defects liability regime is not an exclusive
remedy for defects because defects are also
breaches of contract. The employer can still
recover damages for patent and latent defects
after the contractual defects liability regime ends.
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What does the contract say?
NEC: a defect is ‘… a part of the works which is not as
stated in the Works Information or not in accordance
with applicable law or the accepted design.’

Clause 44 provision to accept an uncorrected defect;
contractor to submit a proposal for reduced price; PM
may also make his assessment.

A part of the works designed by the Contractor which is
not in accordance with the applicable law or the
Contractor’s design which the Project Manager has
accepted.
Defects Date – often 26-52 weeks after completion
Defects Correction Period – specified. Maximum
period within which the contractor must rectify
If notified defects are not corrected within the DCP
they may be rectified by others at the cost of the
Contractor

Rectification of defects
Default Position for JCT contracts:
The Contractor must make good defects, shrinkages
and other faults in the Works that are notified to it in
time at no cost to the Employer.
An employer may elect to have the contractor make
good an “an appropriate deduction” is made from the
Contract Sum – this could potentially be more than the
value of the retention held.
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Effect of a final certificate
Used to be the case that the certificate provided
conclusive evidence that the works had been
completed in accordance with the contract.
But this led to numerous claims, particularly when
a defect became apparent some years after
construction.
JCT amendments to the main Contract to clarify
that the FC is only conclusive about matters
expressly made subject to the architect’s
subjective approval.

What is the defect?
Identify the nature of the problem; for example are
cracks in the walls due to defective workmanship or
are they due to defective design of the foundations?
For a claim in contract against the designer, the cause
of action accrues when the design is first prepared or
issued
For a claim in Construction contracts the claim usually
accrues at PC, or on the breach of the obligation to
remedy defects.
For a claim in tort, the limitation period runs from the
point at which physical damage occurs, or the date of
knowledge.
Possible need to buy more time for investigation –
standstill agreement
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Defects in design or workmanship

Maintenance
When a defect might not be a defect

11

07/03/2019

Defects list – Scott Schedule

Ruxley Electronics and Construction v Forsyth
Contract for pool to be 7’6” deep but built to 6’9”.
£39,000 withheld by the owner, builder attempted to
recover.
Accepted breach of contract, but trial judge awarded
£2,500 to owner for loss of amenity and ordered that
the contractor be paid.
Owner appealed, awarded £21,560 damages – cost of
a new pool.
House of Lords – unreasonable to insist on
reinstatement because the expense out of all
proportion to the benefit – damages difference in
value.
Claimant had not intended to rebuild and had lost
nothing. Original decision upheld.
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Latent damage Act 1986
Applies only to actions for damages for negligence.
Alternative limitation period; claims can be brought within 3 years from the date of actual or ascertainable
knowledge.
For example if a claim is brought more than 6 years after the damage occurred, but within 3 years of knowledge of
it, it will be in time.
15 year back stop dating not from the date of damage but from the relevant breach of duty complained of.

Limitation
Limitation Act 1980 – parties can agree variations.
Action in tort (often negligence) 6 years from the date
on which the cause of action accrued.
Action in simple contract, 6 years from the date on
which the cause of action accrued
Deed – 12 years from the date on which the cause of
action accrued
Negligence -3 years from the date of knowledge if the
3 year period expires more than 6 years after accrual
of the cause of the action.
Date of accrual in contract = date of breach
In negligence, damage is an essential component so
the claim only accrues when physical damage occurs.

13

07/03/2019

Indemnity Clauses
An onerous contract clause – to be avoided if possible!
An obligation to do something, for example to
indemnify the employer against all losses, costs etc
howsoever incurred as a result of a failure etc.
Problem is that whereas the 6 year rule may well apply
to a breach of contract (from the date say of PC), the
breach of an indemnity clause may not arise until say 5
years and 11 months after PC. – the breach in this
case not being the defective construction but the
failure to pay the indemnity.

A tricky problem
Schools constructed with timber cassette roofs
Cold, unventilated construction
Design and Build contract
Contractor instructed original warm roof design
be changed to cold.
Roof deck and structure failed within 4-5 years.
Negligent design?
But did the roofs get wet during construction?

14

07/03/2019

Analysis
Design is contrary to code
Condensation analysis – could have worked
Effect of water introduced during construction
period.
Contractor ultimately liable, but sued architect for
negligent design.
Remedial work is to a different design

Conclusions
Always start with an open mind,
Review the nature of the problem – defect in design, workmanship or materials
Review the defences
Be aware of limitation periods
Consider latent or patent defect
Reasonable skill and care test
Read the contract and understand the provisions
A defect is not necessarily a defect!
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