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Defining delay
‒ ‘Delay’ is not itself defined term in any standard form
contract, and will usually refer to either:
- The period of time which prolongs a construction
project past the previously anticipated completion
date; or
- An incident that affects the performance of a particular
activity on a programme or schedule, which may
postpone the planned start date of a particular activity
without prolonging the completion date.
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How to assess delay

‒ Critical v non-critical delay
‒ Critical delay = delay to completion date
‒ Non-critical delay = no delay to completion date
‒ Critical path analysis

Who assesses delay?
‒ The employer's agent will usually be responsible for
assessing delay.
‒ However, all delay analysis techniques involve a degree
of subjectivity - see Skanska Construction UK Ltd (v
Egger (Barony) Ltd [2004] WEHC 1748 (TCC) and City
Inn Ltd v Shepherd Construction Ltd [2007] CSOH
190.
‒ Designation as critical or non-critical can change
throughout the course of a project.
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Delay risk events

‒ Usually determined in relation to contractual terms
‒ Employer risk events v Contractor risk events
‒ Compensable v non-compensable delay
‒ Importance of ensuring no liability accepted for events outside one’s
control.
‒ ‘Neutral delay’ – delay outside the control of the parties.

Concurrent delay
‒

Can be used as a defence a delay claim where there is more than one cause of a
delay.

‒

Key case law:
-

Royal Brompton Hospital NHS Trust v Hammond (No.7) [2001]
• “…when two things happen, either of which, had it happened on its own,
would have caused delay, and one is a relevant event, while the other is
not."

-

Henry Boot Construction (UK) Ltd v Malmaison Hotel (Manchester) Ltd 70
Con LR 32
• Dyson J: “If there are two concurrent causes of delay, one of which is a
relevant event, and the other is not, then the contractor is entitled to an
extension of time for the period of delay caused by the relevant event
notwithstanding the concurrent effect of the other event.”

-

Adyard Abu Dhabi v SD Marine Services [2011] EWHC 848
• "A useful working definition of concurrent delay in this context is 'a period of
project overrun which is caused by two or more effective causes of delay
which are of approximately equal causative potency'.“
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Recovering damages for delay

‒ Assess whether the delay is compensable or noncompensable, and consider any possible concurrent
delay defence
‒ Liability to pay delay damages depends on the
contractual terms – and specifically liquidated damages
clauses

Contractual clauses regarding delay explained
‒ Express Completion Date clauses
‒ Obligation to carry out works with “due diligence” –
SABIC UK Petrochemicals Ltd v Punj Lloyd Ltd.
‒ Damages available at agreed rate under liquidated
damages clauses, or may be claimed as general
damages.
‒ If no time is specified for completion, the courts will imply
a “reasonable” time for the works to be completed –
Chamock v Liverpool Corp [1968].
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Time of the Essence clauses
‒ Usually time is not of the essence in construction
contracts – Lucas v Godwin [1837]
‒ Enables the Employer to treat the contract as at an end
where delay is the fault of the Contractor
‒ Where time is of the essence, it becomes a condition of
the contract and therefore any breach becomes a ground
on which the employer may terminate
‒ Possibility of exercising right to terminate even in respect
of a minor delay

Extension of time clauses 1/2
‒ Purpose of such a clause is to allow a contractor additional time to
complete works without becoming liable to the employer for the
delay
‒ No general statutory right to extension of time – therefore must be
included the contract
‒ All standard form construction contracts provide for extensions of
time:
- Clauses 2.26 to 2.29 of the JCT Standard Building Contract
2011/2016, and clauses 2.23 to 2.26 of the JCT Design and
Build Contract 2011/2016;
- Clause 8.5 of the FIDIC Red, Yellow and Silver Books 2017
(clause 8.4 in the 1999 editions)
- Section 6 of the NEC3 and NEC4 Engineering and
Construction Contract (ECC)
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Extension of time clauses 2/2

‒ Any extension of time clause must clearly specify trigger
events in order to be effective
‒ Consider which ‘fault-free’ events are to be included in
such a clause
‒ Experienced contractors will not accept liability for events
outside their control. Consequently any extension of time
clauses must make reference to such events

Applying for an extension of time
‒ Check procedure set out in the Contract
‒ Usually a contractor must notify the employer of a delay
event or a likely delay event, and set out an estimate in
respect of the length of the delay
‒ Employer will then consider the application for an
extension of time. In JCT contracts the employer must
notify a contractor “as soon as reasonably practicable” of
its decision, and in any event within 12 weeks of receiving
the application.
‒ NEC3 ECC – employer must provide response within a
week of application.
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Time bar notices
‒ Some contracts (NEC) require the contractor to provide
notice of a delay event within a specific period of time.
For NEC contracts this is 8 weeks of contractor becoming
aware of delay event.
‒ JCT contracts – must give notice to employer “forthwith”
once delay event becomes reasonably apparent
‒ A contractor may lose the right to apply for an extension
of time if it fails to make an application in good time
‒ Time bar provisions now routinely included in contracts –
possibility of contractors being caught out by missing
deadlines

Loss and Expense Claims
‒

No automatic contractor right to additional payment for disrupted work

‒

Contractor must show that either it is contractually entitled to further payment, or that the employer
is in breach of contract

‒

Claims typically brought under specific loss and expense clause (i.e. 4.23 of JCT Standard
Building Contract 2011) or other clauses dealing with ‘compensation events’ (i.e. clause 60 of
NEC3)

‒

If the contract does not assist, consider claim for general damages for employer’s breach of
contract. However – must determine which clause the employer has specifically breached.
-

‒

‒

May be able to rely upon contractual obligation for parties to co-operate with each other in
completion of works, or employer’s duty not to prevent the contractor performing.

Heads of loss may include
-

Prolongation costs

-

Finance charges

-

Loss of profits

-

General disruption

-

Wasted management time

When presenting the final account, remember that there is no automatic right to compensation for
loss and expense – each incidence of such must be linked back either to a contractual right or to
an employer’s breach of contract
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Liquidated Damages Clauses 1/3

‒ Provide parties with certainty
‒ Will usually specify a daily/weekly rate of damages if
completion not achieved by required date
‒ Most standard form construction contracts provide for
liquidated damages clauses (e.g. clause 2.29 JCT Design
and Build Contract 2011/2016).

Liquidated Damages clauses 2/3
‒ No requirement to prove loss, unlike in claims for general
damages. Actual loss suffered is irrelevant.
‒ However, one cannot usually claim more than the rate of
agreed liquidated damages, even if actual loss suffered is
greater.
‒ Usually an exhaustive remedy –cannot claim liquidated
damages in addition to general damages if actual loss
greater than rate of liquidated damages. See Temloc v
Errill Properties (1987) 39 BLR 30.
‒ Consequent risk to both Employer and Contractor in
using a liquidated damages clause.
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Liquidated Damages clauses 3/3
‒ Under the 2011 and 2016 editions of the JCT Standard Building
Contract With Quantities, the employer must issue a NonCompletion Certificate.
‒ Following issue of Non-Completion Certificate, the employer can
claim liquidated damages.
‒ JCT - requirement to serve notices:
1.

Warning notice that employer may require payment of
liquidated damages (clause 2.32.2 JCT)

2.

Notice stating that the contractor must pay liquidated
damages (clause 2.32.2 JCT)

‒ NEC and FIDIC contracts do not impart equivalent notice
requirements in respect of exercising liquidated damages
clauses.

Objecting to a Liquidated Damages Clause
Common grounds of challenge
‒ Clause is a penalty
‒ Too uncertain
‒ Clause fails to provide an extension of time where
employer in breach/prevents contractor performing
‒ Party seeking to rely on clause has failed to comply with
contractual provisions (i.e. notices) relating to exercise of
the clause
‒ Party seeking to rely on the clause has waived its right to
do so

9

18/04/2019

When is a Liquidated Damages Clause a
penalty?
‒ The Courts will not enforce penalty clauses
‒ Historic position summed up in Dunlop Pneumatic Tyre Co
Ltd v New Garage & Motor Co Ltd [1914-1915] UKSC 67
‒ Dunlop required that any liquidated damages clause reflect a
“genuine pre-estimate of loss” in order to be enforceable
‒ The Courts have reformulated the test in Cavendish Square
Holding v El Makdessi and ParkingEye v Beavis [2015]
UKSC 67. The Courts will now consider:
- “…whether the impugned provision [i.e. the liquidated
damages clause] is a secondary obligation which imposes a
detriment on the contract-breaker out of all proportion to any
legitimate interest of the innocent party in the enforcement
of the primary obligation.”

Sub-Contractor Negligence
‒

Generally no liability in tort for negligence of independent contractors appointed
by a main contractor - D&F Estates Ltd v Church Comrs for England [1989]
AC 177, 15 ConLR 35.

‒

However, the courts have found that a main contractor will owe non-delegable
duties in some limited situations where:
- the sub-contractor is engaged in works which are exceptionally or unusually
dangerous, no matter what precautions are taken, or
- a parcel of land has a right of support from adjoining land, the corresponding
obligation of support owed by the adjoining landowner is non-delegable.

‒

See Willmott Dixon Construction Ltd v Robert West Consulting Ltd [2016]
EWHC 3291 (TCC)

‒

Potential liability for sub-contractors much more limited than vicarious liability for
employees.

‒

However, a main contractor must not act unreasonably in appointing the subcontractor and supervising the sub-contractor’s works in order to obtain the
benefit of the general principle.
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Liability in Tort for Economic Loss caused by
Sub-Contractors
‒ Usually a well-drafted contract will preclude the need to pursue an
action in tort against a main contractor in respect of sub-contractor
negligence
‒ If a tortious action is brought against a main contractor, they will
usually look to rely on the ‘independent contractor’ principle as a
defence
‒ However, need to assess the main contractor’s degree of control
over the sub-contractor. The courts may be willing to find a main
contractor vicariously liable for a sub-contractor’s work where main
contractor exercises high degree of control over sub-contractor’s
works - Viasystems (Tyneside) Ltd v Thermal Transfer
(northern) Ltd [2005] WECA Civ 1151
‒ General position is somewhat uncertain as a consequence, and
each case will be fact sensitive. If the main contractor becomes
closely involved in the sub-contractor’s works, tortious liability may
follow.
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Disclaimer
The information contained in this document is confidential to you; it is not to be shown, quoted or referred to, in whole or in
part without our prior written consent. It has been prepared for the purposes of information only and is only valid as at today’s
date. It serves only to alert the reader to recent legal developments or provide general information regarding a legal topic and
to act as a guide; it is not a comprehensive or definitive statement of the law. It should therefore not be relied upon in place of
specific legal advice. We exclude all liability (in negligence or otherwise) arising from any reliance placed on the information
contained within this document by you (or any third party) for any purpose, to the maximum extent permitted by law.
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