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Succession planning has
always been important in the
rural sector, and never more
so than now with anticipated
changes in agriculture. It is a
subject covered in this edition,
and in our rural conferences
throughout last year, and it will
continue to feature.
Arbitration is another key
topic tackled in this issue,
with an article from the Tenant
Farmers Association.
Last year saw the inaugural
RICS Water Conference,
and we also worked with the
Institute of Chartered Foresters
and Mersey Forest on events
that promoted the value of
woodland creation. We look
forward to further successful
collaborations with both.
At the time of writing, RICS
guidance on surveyors advising
in respect of the Electronic
Communications Code is
due to go for consultation.
We welcome your feedback –
please email fmannix@rics.org
for the link to comment.
For those of you engaged
in compulsory purchase it’s
also imperative you familiarise
yourself with the mandatory
professional statement
Surveyors advising in respect
of compulsory purchase and
statutory compensation
(rics.org/compulpur).

While the 2019 Queen
Elizabeth Prize for Engineering
recognised the four founders of
the global positioning system
(GPS) for its enormous impact
around the world, there was a
cautionary note from the BBC,
which reflected on the 2011
Royal Academy of Engineering
report that found overreliance
on GPS could cost dear – an
estimated £1bn per day in the
UK alone. GPS is convenient
and generally very reliable, but
it does have vulnerabilities and
then cannot be used.
I think there is potentially an
analogy with our profession.
The ubiquity of positional data,
coupled with robotic sensors
generating gigabytes of its
own, provides an impression
that the data will be available
and useful all the time.
However, we must retain the
knowledge and understanding
of how to collect appropriate
specialised quality spatial
data when the automated
generalised systems stop.
Otherwise, costs will hamper
and even prevent the
innovation that creates the built
environment and sustains our
lands and seas. Geo Business
this May (see Briefing, right)
will showcase the interests and
professional capabilities of
surveyors in this regard.

I was delighted to see many of
you at our annual Environment
& Resources Conference in
Bristol in April. The programme
was packed and the mix of
diverse topics worked well.
Minerals featured strongly,
with a session on planning, a
legal update and a valuation
and revaluation session from
the Valuation Office Agency.
Waste was also on the
agenda, and we were delighted
to welcome the vice-president
of the Chartered Institution of
Wastes Management. The
institution is of course
represented on the working
party for our guidance note on
waste leases, which is currently
in production.
The environment featured
heavily with sessions on land
restoration and a legal
environmental update. And
something genuinely different
was a session on the
reintroduction of Eurasian
beavers, an initiative that is
currently receiving lots of
attention from a number of
quarters. Their role as
ecosystem engineers, in
particular their role in mitigating
flood risk, was illuminating.
If you have any ideas for
topics for inclusion for the next
conference please just let us
know at events@rics.org.

‘Green infrastructure is now an
important concern for those
involved in land, property and
construction, with planners
being urged to help protect,
manage and deliver green
infrastructure improvements.
This repositioning of “green”
against “grey” infrastructure
appears to have growing
currency and appeal both in
the UK and internationally.’
So said the 2011 RICS
information paper Green
infrastructure in urban areas.
The 2012 National Planning
Policy Framework also referred
to the benefits of green
infrastructure, with paragraph
114 adding that planning
authorities should ‘set out a
strategic approach in their
local plans for the creation,
protection, enhancement
and management of
networks of biodiversity and
green infrastructure’.
However, the Department
for Environment, Food & Rural
Affairs is also pushing local
authorities more explicitly
to include biodiversity net
gain policies in their local
plans. If adopted, these will
require developers not only to
replace any biodiverse green
infrastructure that is lost, but
actually to increase it in and
around a project.
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Briefing
Land & resources
global board
Barney Pilgrim
FRICS

This summer is a busy one,
with the RICS Rural and
Planning & Development
Conferences and the GEO
Business event as well as
our publication of two major
insight papers for the World
Built Environment Forum, one
on blockchain and another on
affordable housing. The former
in particular is helping secure
land rights by enabling more
effective and transparent land
transfers. The International
Land Measurement Standard
has also launched and has
much the same focus, as
James Kavanagh discusses in
his article (see p.9) – watch out
for sessions on this at a range
of autumn events.
The new steering group is
also now developing strategic
plans for the period 2019–22,
and each of the constituent
professional groups will play an
important role in providing the
best practice content that you
are used to.
A new framework of leaders’
forums, working groups,
steering groups and online
digital communities – and a
new combined regulatory and
standards group – are set to
help underline the professional
authority that the Royal Charter
bestows on RICS. Watch this
space for updates.

Gold card
on offer to
survey school
graduates
Members share views on
profession’s future
In January, RICS published Future of the profession:
consultation response report. This shows what
members told the organisation in 2018 about how
the profession is responding to rapid urbanisation,
resource scarcity and the opportunities brought about
by technological innovation.
From May, the RICS Governing Council will be
starting to use this initial report to lead a 12-month
strategic futures review, which aims to ensure that
we can continue to support the profession and meet
public expectations.
rics.org/futprofrep

OS set to trial
pseudo-satellite
Ordnance Survey will launch operational high-altitude
tests of its pseudo-satellite Astigan A3 before the
end of the year, making it the first national surveying
agency to use such a platform. The innovative
solar-powered, High-Altitude Pseudo-Satellite will
change the way we view the Earth and map the planet.
Potential applications include climate and
environmental monitoring; early warning, observation
and communications for natural disasters; and
supporting land management and urbanisation.
bit.ly/OSps

Past graduates of the Survey
Association’s surveying course
can now obtain a gold card
from the Construction Skills
Certification Scheme (CSCS).
CSCS has agreed to provide
the card for the 381 survey
school graduates who started
the course before April 2018.
To apply for the gold card,
which will endorse them
as engineering surveyors,
candidates need to present
their graduation certificate and
a letter of authentication to
CSCS. These documents can
be obtained from the survey
school at the address below, at
a cost of £80 plus VAT.
office@surveyschool.org.uk

Event
GEO Business
21–22 May, Business Design
Centre, London
The UK’s largest geospatial
event will incorporate an
international exhibition, a
strategic conference,
cutting-edge seminars, live
workshops and networking
opportunities, with a geodata
forum new this year.
geobusinessshow.com
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Death by
tourism
Inscription as a World Heritage
Site can be a boon to local
economies. But when annual
visitors outnumber residents by as
many as 500 to one it can have a
huge impact on the area

Sjur Kristoffer Dyrkolbotn
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Nærøyfjord is widely considered to be one
of the most beautiful fjords in western
Norway. Surrounded by steep mountains
and small farmsteads, it stretches about
18km from Sognefjord through the small
municipality of Aurland to the village of
Gudvangen. Described by UNESCO as
among the most scenically outstanding
landscapes in the world, Nærøyfjord and
the surrounding area have been on the
World Heritage List since 2005, along with
Geirangerfjord about 120km to the north.
Since the area obtained World Heritage
Site status, tourism there has exploded.
Aurland, home to fewer than 2,000
permanent residents, now welcomes
roughly 1m visitors every year. More than
250,000 arrive on cruise ships that travel
on Nærøyfjord and Aurlandsfjord, docking
at Gudvangen or Flåm. These two villages,
which have about 120 and 400 permanent
residents respectively, have become major
hubs for international tourism in Norway.
The visitors are important to the local
economy. During the past 20 years, the
economic value of tourism in Aurland has
increased from Kr80m to Kr700m annually.
Supporting tourism has become a political
priority. The mayor of Aurland stated in
2018 that he aims to help tourism in the
area expand so it can make Kr1bn annually
within a few years. Yet local people are
divided, with some arguing that too many
visitors damage the local community and
the environment. A few farmers have even
publicly protested, with banners and signs
decrying excessive tourism.
Some of the signs read ‘No grandi navi’,
Italian for ‘No big ships’. At first, this seems
surprising: why would Norwegian farmers
express their discontent in Italian? There
is no predominance of Italian tourists, so
English would make more sense. But the
choice of language is part of the message:
it expresses solidarity with protesters in
Venice, where a long-running campaign
against cruise ships is known as the No
Grandi Navi movement.
Aurland and Venice are both on the
World Heritage List. Inscribed in 1987
as a cultural heritage site, Venice has
around 30m visitors yearly. With 260,000
permanent residents, that means for every
person living in the Italian city 115 tourists

Italian journalist Marco D’Eramo
says excessive tourism is
destroying many heritage sites,
and calls UNESCO a serial killer

arrive every year. This pales in comparison
to Aurland, though, where the ratio is
more than 500 tourists annually for each
permanent resident.
Italian journalist Marco D’Eramo says
excessive tourism is destroying many
heritage sites. Referring to UNESCO as
a ‘serial killer’, he argues that inscription
on the World Heritage List has become
a ‘death warrant’ for local communities.
He also coined the term ‘UNESCOcide’
to describe death by tourism resulting
from heritage status. While his article is
polemical (bit.ly/marcoderamo), his concerns
seem to resonate with locals across Europe.
In an apparent contrast to D’Eramo’s
claims, UNESCO did in fact warn of
excessive tourism in Venice in 2014,
threatening to classify the city as a heritage
site in danger. However, it did not throw
its weight behind local protesters. Instead,
it collaborated with national and local
authorities to develop a preservation
initiative alongside a national strategic plan
for the development of tourism. Today,
there are turnstiles in the streets separating
tourists from locals, restricting access
to parts of the city. While both are more
strictly controlled, Venice itself is arguably
a step closer to becoming a theme park.
In the area around Nærøyfjord, a similar
mechanism applies, demonstrating how
UNESCO can harm the local heritage.
Nærøyfjord bears witness to the fact that
farmers in Norway used to enjoy interwoven
property rights that empowered and
compelled them to govern their resources

in common. Feudalism never reached
the Norwegian fjords, at least not until
the arrival of large-scale hydropower and
cruise ships. There are no splendid castles
to preserve in this landscape, but many
charming farmsteads.
While farmers in western Norway were
rarely at the mercy of landowners, they
were at the mercy of their own ability
to engage in collective decision-making.
They depended on each other, and this
in turn gave rise to a unique heritage,
with communal farming and participatory

The World
Heritage List
• Established by the 1972
Convention of World Heritage.
• Managed by the UN Educational,
Scientific and Cultural Organization
(UNESCO).
• States nominate sites for inclusion
on the list.
• Sites are inscribed by the World
Heritage Committee, which is made
up of state representatives.
• Sites can be inscribed as natural,
cultural or mixed heritage.
• As of 2019, there are 1,092
heritage sites in 167 countries.
• Currently, 54 heritage sites are
listed as being in danger.
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UNESCO must share responsibility with national institutions for what happens in designated heritage
sites such as Otternes in Aurlandsfjord, and it would do well to build partnerships with local people

politics evolving from the ancient ting
system, or assembly. Until the 19th century,
thriving cluster farms along the fjords were
still a common sight, with farmers living
in close-knit communities, cooperating in
their day-to-day agricultural activities.
The most impressive traditional
farmstead remaining in Aurland is Otternes,
consisting of 27 buildings that originally
made up four farms. Home to about 30
people during the 19th century, the site has
been uninhabited since the 1990s. Today,
it is in a state of disrepair, despite being
bequeathed to the Aurland municipality
more than 30 years ago with a maintenance
requirement. Meanwhile, Gudvangen is now
home to a fake Viking village, rewriting
history at the heart of the heritage site.
The story of Otternes symbolises the
mistakes made at Nærøyfjord. Instead
of preserving a heritage of mutual
dependence rooted in egalitarian property
rights, UNESCO and national institutions
undermined it in the name of protection
and tourism. Since 2002, the Nærøyfjord
area has been a protected landscape area
under national environmental law, with
8 Journal May/June 2019

strict limitations on traditional uses
of property. This does not include any
restrictions on tourism, while limits on
other modern industries appear provisional.
Permission for a large hydropower plant
inside the heritage area has already been
granted, and there are plans for large-scale
mining of anorthosite, a valuable igneous
rock. Farmers, on the other hand, are
carefully controlled, and may not cultivate
or irrigate their land, change the appearance
of buildings, or engage in small-scale
hydropower development. There are also
strict limits on forestry. While dispensation
is possible, even banal decisions about
agricultural land use now require special
permissions from the government.
Just as turnstiles shepherd the people
of Venice, environmental law is used to
shepherd the Aurland farmers, without
dealing with the threats to nature and
culture. Leading locals benefit from
unregulated tourism in the short term,
damaging the community and nature in the
long term. With protesting farmers pushed
to the margins, the excesses of local leaders
become increasingly apparent.

In peak periods, nitrogen oxide emissions
from cruise ships now reach levels that
put people’s health at risk. Failures of
local governance in turn lead to demands
for further intervention from the central
government to protect the environment by
shifting more power away from the local
community. Indeed, while the municipality
has been reluctant to take action, new
regulations on air pollution from cruise
ships came into force on 1 March, after an
intervention by the Norwegian Maritime
Authority. The strict regulations apply only
to the fjords in the World Heritage area,
a differential treatment imposed despite
the protests of the local municipality.
There are already indications that the
worst polluters will adapt accordingly:
they will simply dock at a neighbouring
fjord instead, sending their passengers to
Flåm by bus. Hence it is unclear whether
the new regulations will actually help the
environment and the people of Aurland.
Is UNESCO responsible for what
happens in Aurland and Venice? Indeed it
is: by designating something as a heritage
site, it assumes shared responsibility for
what happens there, pursuant to the 1972
World Heritage Convention. However,
if UNESCO is a serial killer it is only
because national institutions are such
willing accessories. It was the national
government that disenfranchised the
farmers around Nærøyfjord. Similarly,
it was the government that introduced
turnstiles in Venice. However, UNESCO
helped create the conditions that made such
interventions seem necessary.
UNESCO would do well to build better
partnerships with local people before
inscribing any site on the World Heritage
List. Locals must be empowered and held
to account, not marginalised or given
incentives to destroy their communities.
Sjur Kristoffer Dyrkolbotn is associate
professor at the Western Norway University
of Applied Sciences
sjur.kristoffer.dyrkolbotn@hvl.no
Related competencies include:
Legal/regulatory compliance,
Management of the natural environment
and landscape, Sustainability
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ILMS latest
With the International Land Measurement Standard soon to be published,
the coalition is working to ensure its adoption around the world

James Kavanagh

The International Land Measurement
Standard (ILMS) Coalition was formed in
2016 by land professionals from more than
30 not-for-profit member organisations.
It aims to make due diligence for land and
real-estate surveying consistent globally
through the creation and adoption of the
standard. Members of the coalition are also
committed to encourage world markets to
accept and adopt it.
There has been no previous standard
for due diligence in land and property
surveying; in this context, due diligence is
defined as an assessment that is considered
reasonable and practicable when a surveying
instruction is being executed under the
standard. The application of ILMS must
always be compliant with national and local
jurisdictional requirements.
After the publication of ILMS in late
spring, coalition members may choose to
issue guidance notes to give their members
further technical guidance on its adoption
and implementation in their respective local
markets. The coalition has begun liaising
with governments and other stakeholders
at project, local, regional, state, national and
international levels to seek adoption of the
ILMS, and its most recent activity is posted
on social media (twitter.com/ilms_coalition).
ILMS featured at the World Bank Land
conference and the CLGE general assembly
in Sofia (clge.eu), both in March, and will
have launch events at UNGGIM New York
in August (ggim.un.org), and InterGeo 2019
(intergeo.de) and the next CLGE general
assembly in Istanbul, both in September.

Adoption of this international,
principle-based standard for land and
property information will reduce risks
in land and real-estate surveying. The
coalition advocates adoption of ILMS to
promote better land governance, robust
conveyancing, secure lending and land
registration. ILMS will also engender
global consistency by setting a standard for
assembling land information that can be
applied from project to international levels.
As both a standard and a due diligence
framework, it will enable evidence-based
assessment of land and property.
Flexible and non-prescriptive, ILMS can
be adopted incrementally or partially, in
line with the fit-for-purpose principles,
such as those being globally adopted in land
administration. It will also advance best
practice. ILMS recognises wider existing
communal rights, tribal rights and gender
rights, among others, and considers the
hierarchy of land rights in any land parcel.
ILMS is intended to engender behavioural
change in the marketplace in a number of
ways. First, it will create a transparent and
globally accessible due diligence framework
for land and real-estate surveying, leading
to more consistent and informed request
from parties, lenders and advisers. Second,
a widely adopted, universally practised
globally consistent standard will improve
professional capacity and capability.
These demand- and supply-side
improvements may over time also prompt
market demand for publicly accessible and
transparent registers of land information.

The coalition intends ILMS to:
••serve the public interest
••focus on key land information elements,
to minimise risk and support the land and
property due diligence processes
••document the status of land tenure
security and land rights
••support the advancement of the UN’s
Sustainable Development Goals.
ILMS will offer a framework for:
••enabling the due diligence reporting
process on land and property matters to
take place for people and legal entities
••strategic guidance for reporting on
land and property assets in support of
systems such as the International Financial
Reporting Standards (IFRS)
••advancing transparency, integrity
and consistency
••describing the physical site and
identifying what is on the ground, what
information is available and the quality of
the available information, rather than what
is legislated or implied; this also includes
recognition of gender-specific issues.
In practice, the ILMS should be adopted
systematically, as it can be used in all
markets whether there is a functioning land
information system or not.
James Kavanagh MRICS is director of global
land standards at RICS jkavanagh@rics.org
Related competencies include:
Access and rights over land,
Cadastre and land administration,
Legal/regulatory compliance
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Indigenous people and rural
communities are racing to secure
their land rights as the customary
tenure arrangements that once
protected them are weakening
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Land rights
conflict
avoidance
Companies must ensure that community land held under
customary tenure arrangements is acquired ethically

IMAGE © EDUARDO ARRAES

Peter G. Veit

Land acquisitions by corporations in Africa, Asia and Latin America
are on the rise as global demand for foods, energy, minerals, wood
fibre and other products grows. Much of this is community land
held under customary tenure arrangements.
This is a problem for communities and companies: while
most such land is not recognised under national law, registered
in a government cadastre or officially documented with a land
certificate or title, it is nevertheless legitimately held under custom.
Companies acquiring contested land can damage their reputation,
and cost their operations time and money.
In these world regions, international companies commonly secure
land from the government. This community land was sometimes
acquired by the government without the knowledge or approval of
communities, and often without paying fair compensation. This
raises serious human rights issues as community land:
••is a primary source of income and livelihood
••establishes social identity and security
••has cultural and spiritual significance
••generates significant social, economic, and environmental benefits
for society.
Even where new commercial investments bring jobs or other
benefits, these rarely compensate for the community’s loss of its
lands. As communities learn of their rights, many are taking action
to protect their lands (bit.ly/WRIseizure). More are turning to the
courts, staging demonstrations, meeting their representatives,

organising monitoring patrols, evicting intruders, mapping their
lands and formalising their customary land rights. Such actions
expose community members to risks. Clashes have escalated in
recent years and become more violent.
With more governments encouraging foreign investment, more
companies are acquiring community land. The risks posed by
land conflicts can have reputational and financial consequences
for companies making land-related investments, such as in
agriculture, logging, mining and infrastructure. Operational delays
can inflate costs by as much as 29 times, jeopardising projects and
even companies themselves (bit.ly/RRIfinrisks). In Peru, a major
mining project with capital expenditures of $3–$5bn lost $20m
per week because of production delays as a result of conflicts with
communities (bit.ly/Franksetal14). In some cases, land conflicts have
led to international boycotts that have tarnished the corporation’s
brand and cost it in terms of sales.
These land-related risks and associated costs merit serious
attention from companies with field operations and their investors,
including banks and asset managers. There are three measures
companies can take to reduce their exposure to land-related risks in
their operations, however:
1. developing and implementing company land policies consistent
with international standards
2. carrying out due diligence on land targeted for investment
3. helping to clarify and secure community land rights.
rics.org/journals 11

Land

Community land rights

Investments in rural Africa, Asia and Latin America can be highly
profitable. In many places, land is inexpensive, and the costs of
putting it into productive use are often low. When land conflicts
with communities arise, companies have typically dealt with them
on a case-by-case basis; but as conflicts become more common and
the costs of contested land have risen, a new approach is needed.
A small but growing number of corporations, especially those
that are consumer-facing, have developed land policies, including
L’Oréal, Coca-Cola, PepsiCo and Asia Pulp & Paper, although the
implementation of such policies remains a challenge. Some aspects
are consistent with international standards or norms, such as the
Voluntary Guidelines on the Responsible Governance of Tenure
of Land, Fisheries and Forests (bit.ly/govtenure) and International
Financial Corporation Performance Standards (bit.ly/perfstandards).
The majority of companies do not have land policies, however,
and those that do exist do not meet international standards. The
financial risks of contested land will therefore only escalate; this
warrants a shift from handling conflicts on a case-by-case basis to
dealing with issues across all land-based investments and supply
chains systematically. Developing a sound land policy is the first
step, followed by investing to ensure effective implementation.
In many African, Asian and Latin American countries, national
laws do not recognise or sufficiently protect community land and
customary tenure arrangements. Land administration is weak,
with incomplete and outdated government registers and poorly
documented community land rights. Few governments know which
land in their country is held and used by indigenous people or other
communities under customary tenure systems. Yet there is little, if
any, vacant, idle or unclaimed land in these regions.
Title searches to verify the landholder’s right to transfer
ownership or its use rights, and to uncover any claims, disputes,
errors, debts or other restrictions on the land, are not possible;
even if they can be carried out, they are likely to be incomplete.

Formalisation of rights
Land and tenure rights are at the heart of a global battle
for land and environmental resources. The importance of
establishing these rights, and the corresponding security
they offer people and communities, cannot be understated.
The formalisation of slums, natural resource management,
affordable housing and the establishment of sustainable
taxation and service provision are all done on the basis of
formalised land and tenure rights.
RICS has been working with more than 30 global
professional organisations to help develop international
due diligence standards that focus on land and real-estate
transfer (see also Land Journal January/February,
pp.12—17). Eight key elements have been identified, and
each has the potential to trigger the formalisation of rights.
twitter.com/ilms_coalition
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Corporations must carry out due diligence on the land targeted for
investment and manage risks at the inception of operations.
Several tools are available for companies to review such sites.
For example, LandMark, an online global platform, provides precise
boundaries for indigenous and community lands around the world
(landmarkmap.org). The map is not complete – currently 12.4 per
cent of the world’s land is mapped, far less than the 50 per cent
that is held by communities – but it has helped companies to
reduce their risks. As a result, many risk assessors and investors,
including the IMF, now use LandMark or incorporate its maps into
their risk assessments.
When communities have strong, secure land rights, businesses
benefit from reduced land-related risks, protecting their
reputations and boosting profits. Community land rights are
complex and not the responsibility of one corporation, but risk
provides a strong incentive for them to contribute to clarifying
and securing these rights (bit.ly/RRIfinrisks). Depending on the
local context, corporations can support government efforts to
enact and implement strong community land rights laws and
ensure communities affected by their operations have recognised,
registered and documented those rights.
Corporations should recognise community land and customary
tenure arrangements as legitimate, even if the host government
does not. They should acknowledge communities as the legal
authority over their land, recognise customary rights that
those communities exercise over their lands as a lawful form of
ownership, and ensure that customary systems have the same
protection as rights under other tenure systems.
Procedures for communities to register and document their
customary land rights are complex and costly, requiring them
to sacrifice time, finances and even customary land itself. This
can take decades. For example, in the Philippines, the process
requires 56 legally mandated steps, while in Indonesia, 21 different
government entities are involved (bit.ly/WRIlandright).
In comparison, companies acquire formal land rights relatively
quickly, with some taking short cuts or beginning commercial
operations before they obtain final approvals. When the law
is skirted in this way, more responsible companies are at a
disadvantage and communities are vulnerable to being displaced.
To level the playing field between communities and companies,
governments should establish accessible and transparent
community procedures that recognise customary land, mitigate
land conflicts, and monitor company compliance. Businesses should
also recognise customary land that is in the process of being titled,
support communities’ rights to free, prior and informed consent,
and negotiate fairly with them over access to their land. By taking
these measures, companies can reduce their exposure to costly and
complex land-related risks.
Peter Veit is director of the Land and Resource Rights Initiative at the
World Resources Institute peterv@wri.org
Related competencies include: Access and rights over land,
Cadastre and land administration, Legal/regulatory compliance
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Legal

‘Japanese knotweed is one
of many factors taken into
account in valuing property;
it can reduce both financial
and amenity value’
Vivien King
Consultant

If left uncontrolled, Japanese knotweed can
cause extensive damage to the built and
natural environments. The plant is listed
in Part II of Schedule 9 of the Wildlife and
Countryside Act 1981, and a person is guilty
of an offence if they plant or cause to grow
wild any species so listed. So although it
is not a crime to have the plant in your
grounds, it is if it grows uncontrolled or
enters neighbouring land. The plant is
classified as ‘controlled waste’ under the
Environmental Protection Act 1990 as well,
and can only be transported and disposed of
at a licensed site by a licensed contractor.
There have been problems caused by
some mortgagees’ reluctance to lend on
affected properties, and reports have been
published on some lenders’ inability to
obtain insurance cover. The presence of
Japanese knotweed is one of the many
factors taken into consideration when
valuing property, and can cause loss in
both financial and amenity value.
If a landowner is, or ought to be, aware
of the presence of Japanese knotweed on
their land, and of the risk of damage and
loss of amenity to adjoining properties, it

can give rise to a civil claim of nuisance.
The recent Court of Appeal case Network
Rail Infrastructure v Williams and Anor
[2018] EWCA Civ 1514 dealt with how
damages are assessed.
The plant had grown on Network Rail’s
land for some 50 years or more. It had
not caused actual physical damage to
neighbouring land but was in danger of
spreading onto it. When it came within
7m of the borders of the land owned by
the company, the neighbours sought an
injunction against Network Rail requiring
it to abate the nuisance.
These neighbours claimed mortgagees
refused to lend on properties within 7m
of the plant or raised insurmountable
requirements in terms of insurance-backed
guarantees for remedial works, and thus
the value of their properties was reduced.
The recorder at the first instance refused
a mandatory injunction, but considered
damages in lieu. He awarded treatment
and insurance costs plus £10,000 to one
claimant and £10,500 to the other in
respect of residual diminution in the market
value of their respective properties.

However, the Court of Appeal said:
‘The purpose of the tort of nuisance is
not to protect the value of property as an
investment or a financial asset. Its purpose
is to protect the owner of land (or a person
entitled to exclusive possession) in their
use and enjoyment of the land as such[,] as
a facet of the right of ownership or right to
exclusive possession.’ Damages for nuisance
do not therefore extend to loss in the value
of property, but do extend to a claimant’s
loss of amenity value relating to the use and
enjoyment of their own land.
The court held the plant and its rhizomes
‘can fairly be described, in the sense of the
decided cases, as a “natural hazard”. They
affect the owner’s ability fully to use and
enjoy the land. They are a classic example
of an interference with the amenity value
of the land.’
The recorder had awarded damages in
respect of loss in value of the neighbouring
properties, rather than the loss of amenity
value, but the appeal court did not resubmit
the question of damages to the lower court,
feeling that ‘the cost of that exercise would
be out of all proportion to the amount
of damages in issue’. The decision of the
recorder was therefore upheld, but for
differing reasons.
So remember: letting Japanese knotweed
grow wild is a crime, and if it reaches or is
in danger of reaching neighbouring land and
affecting its amenity value, it could give rise
to a civil claim for damages.
Vivien King is a consultant to Malcolm Hollis
vivien.king@malcolmhollis.com
Related competencies include:
Inspection, Risk management
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Coming to
terms with
rural arbitration
Demand for arbitration is increasing – but so is the expense of the process.
RICS is therefore offering a simplified service

George Dunn
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Arbitration

The first issue of this year included an
article from the chair of the RICS Dispute
Resolution Standards working group Philip
Meade about rural arbitration (Land Journal
January/February, p.9). The article referred
to the RICS president’s panel and Dispute
Resolution Service and their interaction
with Rural Arbrix, which is essentially a
branch of the national club for arbitrators.
It also mentioned the RICS Rural arbitration
guidance note. Rural arbitration is of
interest to many stakeholders, including the
Tenant Farmers Association, which would
like to see the process run effectively for
the benefit of the parties in dispute.
A famous legal cartoon from the
1700s (see image, left) depicts two lean
individuals, the plaintiff and the defendant,
pulling at either end of a cow. Presiding
over this struggle is a rotund judge, clearly
doing well from his profession, unlike the
parties in dispute. The lawyer seems to be
enjoying a similar diet to the judge; he is
milking the cow, labelled ‘Litigation’, for all
it is worth. The lesson, as relevant now as
it was three centuries ago, is that litigation
can be expensive and arduous, with the
benefits often accruing to those other than
the parties in dispute.
In the world of agricultural tenancies,
arbitration has been seen as a relatively
cost-effective and efficient way to resolve
a dispute between two parties that could
not otherwise agree on issues arising
through the course of a tenancy agreement.
However, arbitration has recently become
just as expensive as taking a dispute
through the courts, if not more so.
As an example, a recent arbitration on
a relatively straightforward tenancy rent
review under the Agricultural Holdings Act
1986 amassed costs of more than four times
the rent for the holding. On another, more
complicated rent review, dealing with the
preliminary matters to be resolved ended
with a bill well in excess of £150,000, the
majority of which comprised the costs of a
legal assessor appointed by the arbitrator.
Obviously, the easiest way to avoid these
costs is to avoid arbitration. However,
human nature means that, from time to
time, dispute resolution is needed. No
wonder many hanker after the days when
parties to a dispute asked a distinguished

In the world of agricultural
tenancies, arbitration has been
seen as a relatively cost-effective
and efficient way to resolve a
dispute between two parties

member of the rural surveying profession
to help them answer a question that their
own advisers could not. This desire now
manifests itself in the demand for more
third-party determination.
RICS has set out to deal with the issue
of proportionality by developing the
Simplified Arbitration Service. Although
not universally favoured, this route has
been successfully used. It does require
discipline to ensure that the issues in
dispute are brought into sharp focus and
that there is no grandstanding or fishing
on spurious points of law, nor attempts to
settle old scores.
A determination to filter out the
extraneous issues and get to the nub of a
dispute is a skill that agents may need to
relearn. Arbitration should not be used to
advance pet theories or to pursue futile
points of legal precedent – although, sadly,
this now often appears to be the case.
RICS’ motto is ‘Est modus in rebus’: ‘There
is measure in all things’. Understanding the
measure of the difference between landlords
and tenants in dispute about agricultural
tenancies must be the starting point when
considering how those disputes should be
settled. If arbitration is to be used, should
the simplified scheme be the preferred
approach? The answer must be yes if it is
reasonably straightforward.
If realistically, you decide a full-blown
arbitration is required, does it really need
leading lawyers or QCs to make the case
for one side or another? Equally, where an
arbitrator is required to provide an answer
based on their professional judgement, do

they really need to employ a legal assessor
to work in parallel? One would hope they
had the confidence to make their own
determination, and leave it up to the parties
to decide whether further action in the
courts is necessary.
The Arbitration Act 1996 sets out the
objective of arbitration early on, which is
‘to obtain the fair resolution of disputes by
an impartial tribunal without unnecessary
delay or expense’.
Although the legislation contains a
further 109 sections, it is clear that the
four overarching principles of fairness,
impartiality, speed and value for money are
to inform the way in which those further
sections are interpreted.
For example, while section 33 requires
arbitrators to give each party a reasonable
opportunity to put their case and deal with
their opponent’s, they should ensure that
such opportunity does not fall foul of the
four overarching principles, particularly
value for money.
Professionals who are acting for parties
in dispute should also know those four
principles by heart to ensure that in all
arbitration they assist the arbitrator to
accomplish what is required.
George Dunn is chief executive of the Tenant
Farmers Association @tenantfarmers
george@tfa.org.uk
Related competencies include:
Agriculture, Landlord and tenant
Further information:
rics.org/disputeresolution
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Reserve value
Following our issue themed on natural capital, we look at an RSPB report
that set out to quantify the worth of its estate in England

Katharine Bolt

The RSPB manages more than 158,000ha
of nature reserves in the UK. From the
native pine forests in Abernethy,
Inverness-shire, through the wetlands at
Minsmere in Suffolk and seabird colonies at
Bempton Cliffs in Yorkshire, to swathes of
restored blanket bog at Geltsdale, Cumbria
and Forsinard, Sutherland, this land has
long been valued for its contribution to
protecting rare and special places and
species. More than 2m visitors are drawn by
the wildlife and restorative effect of nature
on our health and well-being.
It is increasingly well understood that
nature plays a more functional role in
underpinning a prosperous economy and

well-being across society. There is growing
scientific evidence on the importance of
land and other natural assets in mitigating
climate change, reducing flood water flows
and decreasing the risk of flooding, as well
as in natural pest control and pollination.
Nature often provides such benefits freely.
Unfortunately, because these are not
reflected in prices, balance sheets or GDP,
they are often overlooked. Our failure to
value nature properly underpins its
overexploitation and underinvestment.
As described in the last issue (Land
Journal March/April, pp.6–15), natural
capital approaches seek to make nature’s
values visible by framing its benefits in

economic terms. Natural capital accounting
provides consistent information on the
state of the stock, and on the private and
societal impacts of nature’s management.
Just as financial balance sheets report assets
and liabilities, natural capital accounts
should also report the costs of maintaining
and restoring resources and services.
The logic goes that if environmental
information is presented and compiled by
economic decision-makers, the importance
of nature will move from the periphery of
corporate social responsibility offices to the
boardrooms where decisions are made.
It is easy to recognise that the financial
account of an agricultural business fails to

Table 1. Natural capital goods and services provided by RSPB nature reserves in England

Equable
climate

Clean air

Reliable
flows of
clean water

Flood risk
and other
hazards

Biomass

Recreation

Food

Landscape,
aesthetics,
mental
restoration

Nature
conservation

Volunteering

Significance of nature’s benefits

Scope of financial account

Scope of natural capital account

Key:

Significant flow of benefits widely across estate

Some benefits at selected sites
SOURCE: ACCOUNTING FOR NATURE
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Some benefits widely across estate

Total benefits monetised

Partial benefits monetised

Significant benefits at selected sites
Data not available

Education/
connection
to nature

reflect the soil’s ability to maintain crops
into the future, or the farm’s contribution
to the landscape and local people’s sense of
well-being. A natural capital account would
seek to shine a light on the invisible costs
and benefits of the farm and its activities,
such as its effects on net greenhouse gas
emissions and the impacts of fertiliser
run-off on water quality.
To trial the approach, the RSPB produced
a natural capital account of its nature
reserve network in England Accounting
for Nature in 2017 (bit.ly/RSPBnatcap),
which follows the accounting framework
developed by the Natural Capital
Committee (bit.ly/natcapacc).
Table 1 shows the range of ecosystem
service benefits that our nature reserves
provide and whether their full value is
reflected partially or fully in the financial
accounts. The significance of these
ecosystem services ranges from those
that are important across the entire estate
to those that are significant at a limited
number of sites, such as for flood water
attenuation. Based on the data available, it is
estimated that the RSPB estate in England:
••has an overall climate cooling effect,
sequestering 110,000 tonnes of CO2
equivalent per year, including emissions
from livestock and fuel consumption by
machinery and vehicles on our reserves
••has more than 1.7m visits a year
••supports 3,500 volunteers annually, who
contribute to the maintenance of the RSPB’s
reserve network by carrying out biological
surveys, habitat management, fence and
path maintenance, and visitor engagement
••enables more than 100,000 connection to
nature experiences for children every year.
While there are still many gaps in its
pilot account, even the partial assessment
(in Table 1) supports the natural capital
balance sheet (Table 2), which reveals that
the asset value of the RSPB reserves is
more than double the liabilities associated
with the cost of maintaining them. Yet the
monetised benefits do not even include the
value of the primary reason for the reserves
– that is, retaining a world rich in wildlife.
Many of the values reported in the
natural capital balance sheet are invisible in
standard financial accounts, highlighting the
important contribution that this can make

Table 2. Natural capital balance sheet for RSPB nature reserves
in England (2016/17)

Assets
Discounted sum of
benefits provided by
asset in perpetuity

Liabilities
Discounted sum of
costs for maintaining
asset in minimum
condition in perpetuity

Value to
RSPB

Value to
society

Total
value

Baseline value (2000/2001)

–£73m

£681m

£608m

Gains/losses due to changes in
natural capital condition

–

£170m

£170m

Change in value due to addition
or disposal of assets

£21m

£26m

£47m

Changes in value due to
other factors

£93m

£155m

£248m

Gross asset value

£41m

£1.03bn

£1.07bn

Legal maintenance obligations

–

–

–

Other maintenance provisions

–£448m

–£80m

–£528m

Total net
maintenance provisions

–£448m

–£80m

–£528m

Total net natural
capital assets

–£407m

£951m

£544m

SOURCE: ACCOUNTING FOR NATURE

in informing decision-making and ensuring
organisations are accountable for their
commitments and their responsibilities
to the natural world. The account also
demonstrates the public benefits of nature
and the need for policy support to ensure it
is managed in a way that maximises these.
Natural capital accounts are still in their
infancy, and there are issues with ensuring
that values already difficult to measure are
not further undermined. There is a risk that
by shining a light on some of the benefits
that nature provides, others become even
less visible in decision-making. This is
a particular issue for biodiversity, which
provides society and business with a range
of benefits that are often hidden in, or
missing from, natural capital accounts.
The interest in natural capital accounting
was evident in Paris in November 2018
when more than 1,000 businesses,
policymakers, and NGOs met to discuss the
practice. The issue of adequately integrating
the value of biodiversity was high on the
agenda, with efforts to improve guidance
for those developing natural capital
assessments and accounts ongoing.

In the UK, support from the 25-year
environment plan and increasing interest
and engagement from the business sector
mean that we can expect these tools
to continue to be refined and adopted.
However, much more needs to be done
to encourage businesses to change
management practices and reverse the
overexploitation of nature.
Where the enhancement and protection
of natural capital is not stipulated
by regulations or in private interest,
maintaining the flow of nature’s benefits
needs public policy incentives. Business
and government need to work together to
enable the creation of new markets and legal
requirements, as well as financial support
for enhancing and restoring nature.
Katharine Bolt is the RSPB’s senior economist
and natural capital hub manager for the
Cambridge Conservation Initiative
katharine.bolt@rspb.org.uk
Related competencies include:
Environmental management, Management
of the natural environment and landscape
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Aerial view of Icknield
Farm biogas plant; the
digesters are the two
circular units on the right
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Where there’s muck,
there’s gas
One farmer has opted for a biomethane plant to supply 4,000 households a year
with green gas, adding value to crops and diversifying his sources of income

IMAGE © ENVITEC BIOGAS UK LTD

Clare Lukehurst

Farmer Guy Hildred works the mainly arable 700ha Icknield Farm
between Goring-on-Thames and Wallingford in South Oxfordshire.
He also works with a nearby farm, servicing more than 3,000ha of
mainly cereal-growing land. However, the Hildred Partnership was
looking to diversify to ensure long-term regular income.
David Bermingham of DB Consulting, which is also based in
Goring-on-Thames, wanted a suitable location for an anaerobic
digestion plant that would produce biomethane to feed into the
local natural gas pipeline, which serves villages along this stretch
of the Thames Valley. Icknield Farm was the optimum site, with
its existing farm buildings only 80m from the gas grid connection
point, and thus a new partnership was formed. DB Consulting
managed the project, carried out the feasibility study, prepared
the business case, chose the company to build the plant, prepared
the planning application and oversaw construction. The size and
feedstock requirement was calculated to add value to the existing
farm enterprises rather than changing the system to feed a digester.
Fisher German chartered surveyors and property consultants
helped submit the planning application, including instruction of
all the necessary surveys. Permission was granted in January 2014.
The key to making a successful application in the Chilterns Area
of Outstanding Natural Beauty was in the preparation, and the
documents assembled to accompany the submission. In-depth
consultations were held with parish councils and local residents,
who along with South Oxfordshire District Council and various
non-governmental organisations were invited to see plants in
operation to dispel misconceptions about odour, noise, land, air and
water pollution and congestion of local rural roads.
The plant consists of two 28m-diameter digester tanks sunk 5m
below ground to minimise any visual impact. Three storage clamps
were constructed for maize and hybrid rye silage so that feedstock
would be available throughout the year to maintain production.
The biofertiliser is stored above ground in two ultra-flexible

polyethylene storage bags on the farm, from which it is piped to
fields during spring and autumn for spreading by dribble bar. To
fertilise a more distant field, a tanker takes it to be stored nearby
and then again spread by dribble bar. The plant that upgrades
the biogas into biomethane of a quality that can be injected into
the local gas grid is in a container beside the soundproofed,
containerised, combined heat and power (CHP) engine.
The biogas is produced from a total annual input of 34,000
tonnes, grown on the farm and supplemented locally according to
need. This comprises 11,000 tonnes of cereals and grain screenings,
13,000 tonnes of maize and rye silage and 10,000 tonnes of pig
manure. Manure from a nearby farm has a low dry matter content
that dilutes the mass in the digester tank to produce the most
conducive environment for the millions of bacteria that break down
the solids in the absence of air and enable them to thrive and to
produce the biogas. Annual output is 10m cubic metres of biogas,
which in turn produces some 4.75m cubic metres of biomethane

Table 1. Crop area before and after installation
of biomethane plant
Crop

Area before (ha)

Area after (ha)

Wheat

420

434

Barley

140

147

Oilseed rape

140

–

Maize

–

77

Rye for silage

–

42
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The plant consists of two
28m-diameter digester tanks
sunk 5m below ground to
minimise any visual impact

with an energy value that amounts to 51.3m kWh thermal, as well
as 2,700MW of electricity from the CHP engine.
Envitec UK Ltd built the plant in 2014, using the EnviThan
polymer membrane, to upgrade the biogas to biomethane with
a purity of around 99 per cent and pressure sufficiently high to
inject directly into the natural gas grid without any additional
compression. The innovative technology exploits the small carbon
dioxide molecules that migrate quickly through the membrane, a
simple, environmentally friendly treatment that is cost-effective
because there is no need for further processing, chemicals or water.
The biomethane is injected into the Scotia Gas Networks
distribution grid and sold under contract to third-party gas
shippers. It is also eligible for regular payments through the
government’s Renewable Heat Incentive to encourage innovative
low-carbon technologies. Together, these payments will
provide a regular income for the farm for the next 20 years. The
containerised 360kW CHP engine provides all the heat and power
needed to operate the plant. Any surplus power is then exported to
the electricity distribution network.
Before the digester, the farm had a three-crop rotation of:
••year 1: wheat
••year 2: wheat
••year 3: barley
••year 4: oilseed rape.
This has been replaced by a rotation of:
••year 1: wheat

Table 2. Nutrient content of biofertiliser
Nutrient

Quantity (kg/m 3)

Nitrogen

6.8

Phosphorous pentoxide

2.4

Potassium oxide

4.0
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••year 2: rye and/or barley
••year 3: turnips as catch crop, then maize
••year 4: wheat.
Turnips are planted after harvest, and before the maize is planted.
The root vegetables serve as a crop to provide winter grazing for
2,000 ewes from a neighbouring farm, which yields another income
stream thanks to the land rent. Another advantage of grazing the
sheep is that they trample and dung the mainly gravel soils over
chalk. A breakdown of the area used for crops is shown in Table 1.
The installation of the plant has changed the farm output
from oil for margarine and cereals for bread to cereals for bread,
meat and energy. The area sown with oilseed rape is gradually
being reduced. This crop rotation also reduces the occurrence of
herbicide-resistant black grass: any emergent young black grass
that establishes in the stubble after harvest is either grazed off
by the sheep or stifled by the turnips. The maize, established as a
spring crop, creates a high-density canopy that further prevents
the growth of any surviving black grass. After the maize has been
harvested, turnips are planted for sheep grazing. The fields are left
clean for the spring sowing of cereals.
The plant produces a significant quantity of biofertiliser, or
digestate, which replaces a proportion of the minerals that were
previously bought and applied (see Table 2). Early unpublished
research by Prof. Richard Dinsdale in the Faculty of Computing,
Engineering and Science at the University of South Wales shows
that some digestates from crops have levels of plant growth
hormones that can enhance root growth. Further research is needed,
but if these results can be validated at the operational plant scale it
could mean reduced use of fertilisers and pesticides.
The benefits of this biomethane enterprise are:
••reduced need to buy nitrogen, potash and phosphate fertiliser or
trace elements
••a new regular income for lifetime of the plant from sales of
biomethane and electricity
••income from land rent for winter grazing of 2,000 ewes
••guaranteed markets and stabilised income for crops that would
otherwise fall below market price and quality, and cereal screenings,
too poor quality to use elsewhere.
Better yields and lower production costs have increased the gross
margin per hectare. The plant was funded by equity from private
individuals under the Enterprise Investment Scheme for start-ups.
Total costs from conception to commissioning were two per cent of
the total capital cost of around £7m, while an extra £1.2m was spent
in 2016 to increase the capacity of the upgrading plant.
Clare Lukehurst OBE is UK team leader at International Energy Agency
Bioenergy Task 37 Biogas clare.lukehurst@green-ways.eclipse.co.uk
Related competencies include: Agriculture, Energy and
renewable resources, Land use and diversification
Further information: The case study Icknield Farm biogas: An
integrated farm enterprise was published by the International
Energy Agency Bioenergy Task 37 Biogas (bit.ly/IEAbioIck).
Information from that study is incorporated here.
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A drain on
your resources
Establishing the difference between a watercourse or a
public sewer is key to knowing who is responsible for it

David Strang

Watercourses come in all shapes and sizes, but they all place
responsibilities on owners. Whole books have been written about
these responsibilities, and the Environment Agency (EA) has also
published a useful introduction to the topic (bit.ly/watercourses).
Public sewers, on the other hand, are owned by the country’s water
and sewerage companies. As owners, they have a range of statutory
responsibilities for the upkeep and maintenance of the network, as
well as powers to carry out these responsibilities.
However, the problem is that it is not always possible to
distinguish immediately between watercourses and public sewers,
particularly where the channel in question has been culverted and
flows through a concrete or brick-built structure. One might expect
that maps would indicate who has responsibility for which assets.
Yet this is not uniformly the case. The EA does maintain a record
of main rivers and water and sewerage companies maintain a public
sewer map, but many watercourses appear on neither.
Furthermore, the sewer map that water and sewerage companies
are required by law to maintain is not a definitive indication of
ownership, and it is not uncommon for errors to occur. Not all
public sewers are mapped and not everything mapped as a public
sewer will turn out to be a sewer as a matter of law – what is
mapped as a public sewer can sometimes be a watercourse. Where
that happens, it will be owned by the relevant landowner, who is
sometimes referred to as the riparian owner.
The wrong categorisation of assets can be devastating for
homeowners. They will most likely have carried out a water and
drainage search as part of the conveyancing process, and one of the
questions in the search seeks to establish whether there are public
sewers on the property. It can be that, years after purchase, what
was thought to be a sewer running under or near the property turns
out to be a watercourse, and the unsuspecting homeowner is then
faced with the responsibilities of the riparian owner. This can be
particularly unwelcome if repairs are needed.
Some years ago, trade body Water UK realised that there was
no common understanding of how water and sewerage companies
should respond when they discover that an asset identified on

The wrong categorisation of
assets can be devastating

the sewer map as a sewer may actually be a watercourse. Leaving
the asset mapped as a sewer is not an option, because water and
sewerage companies have no legal powers to maintain watercourses;
neither do they have the right to spend customers’ money on this.
A new protocol sets out how to approach potential
misclassifications to help avoid disputes going to court
(bit.ly/waterukprotocol). It sets out the background to this issue
and explains what type of evidence will be needed in individual
cases. It also notes that water companies are willing to investigate
whether it is feasible for any reclassification to coincide with a
change in property ownership, thus avoiding the existing property
owners suddenly finding themselves responsible for a watercourse.
This can be difficult to achieve where, for example, a number of
properties are involved or if it would lead to significant delay.
Proving ownership of an asset can be lengthy and onerous,
and another problem is that property owners may find it hard
to assemble the necessary evidence to challenge a potential
reclassification. Water companies have agreed that, where possible,
they will help the property owner to establish the facts.
Water and sewerage companies agreed to follow the protocol as
of February this year, and will be monitoring its effectiveness.
David Strang is senior legal and policy adviser at Water UK
dstrang@water.org.uk
Related competencies include: Legal/regulatory compliance
rics.org/journals 21

Land

Public finance

Auctioning
building
rights
As US cities struggle to provide
adequate infrastructure and
affordable housing, many are not
making the most of one of their
greatest assets: the land on
which they sit
Will Jason

22 Journal May/June 2019

Cities generate large increases in the value of land when they
change zoning regulations to enable new development or invest
in public works projects, but private landowners typically capture
the value as windfall profits.
The auction of development rights offers an innovative,
market-based tool that can help cities to recover land value for
public benefit. In a new Lincoln Institute working paper, Julie Kim
of the NewCities Foundation and Stanford University’s Global
Projects Center explores the use of this tool internationally and
the potential for its implementation in the USA, especially for
transit-oriented development. ‘Big problems call for big solutions,
and big solutions require big and innovative thinking,’ Kim writes.
Kim focuses on Brazil’s largest city, São Paulo, which has issued
tradeable development rights called Certificates of Additional
Construction Potential (CePACs, pronounced ‘see packs’) for
more than a decade. Issued in conjunction with major rezoning
and redevelopment projects, these certificates have generated
nearly $3bn in two neighbourhoods alone. The city has used
the revenue to build a bridge, extend a metro line and a major
avenue, and create affordable housing in the same districts where
the redevelopment took place.
Beginning in the 1990s, São Paulo designated a number of
neighbourhoods as special redevelopment zones. The city changed
the zoning and land-use regulations to allow for more dense
development and planned for infrastructure projects that would
help attract private investment. In a few of the neighbourhoods,
the city created CePACs that each permit the owner to create a
specified amount of development, typically about 1m2, up to an
allowed maximum.
The city has sold CePACs at dozens of public auctions, and
developers have gladly purchased the certificates, recognising that
the rezoning and the infrastructure funded by the CePACs made
their projects more valuable. For São Paulo, the CePACs are a tool
that allows the city to specify the amount of new development it
wants and generate revenue while allowing the real-estate market
to determine the potential value of plots in the redeveloped area.
For US cities, the auction of development rights could be an
effective complement to traditional public–private partnerships,
in which the private sector builds new infrastructure in exchange
for the right to future revenues – highway tolls, for example –
or more direct forms of repayment by the city. Public–private
partnerships can be an efficient way for cities to deliver and
finance infrastructure, but taxpayers or infrastructure users must
ultimately repay the cost. CePACs, by contrast, can generate
revenues for repayment.
The São Paulo model also has advantages over tax increment
financing, or TIF, in which cities earmark property tax revenues
for economic development to encourage private investment, which
in turn helps to grow the tax base. Studies have found that TIF
often does not accomplish the intended economic development
goal, but, more importantly, TIF does not create a new source of
revenue beyond the property tax. CePACs, by contrast, generate
new revenues immediately while also expanding the property tax
base for the future.

The auction of development
rights could be an effective
complement to traditional
public–private partnerships

CePACs may be most similar to exactions, the monetary
payments or public amenities that US cities sometimes collect
in exchange for approving development projects. However, unlike
CePACs, these exactions often require lengthy, unpredictable
negotiations, which vary depending on the developer’s political
relationships. Finally, CePACs bring a new player – the private
investor – into the infrastructure market, which can help spread
out the risks and rewards of projects more widely.
There is ample precedent in the USA for tapping the value
of development rights. Many cities allow for the transfer of
development rights as a tool to protect historic landmarks or
create parks and open space. Policies vary, but in general owners
of properties that are restricted from being developed can sell
unused development rights to others who want to build nearby.
The buyer of the development rights sometimes pays a portion
of the proceeds to fund transit or other public improvements.
Like São Paulo, New York city has integrated the sale
of development rights into land-use planning for specific
neighbourhoods. For example, the city recently rezoned the area
surrounding Grand Central Terminal and relaxed its rules to
allow for the sale of development rights throughout an 80-block
area. The city will collect a 20 per cent fee for each sale to help
fund renovations of subway stations, new plazas, pedestrian- and
bicycle-friendly street upgrades, and other public improvements.
The auction of development rights could become increasingly
attractive as US cities seek to densify to address environmental
challenges, traffic problems, and the lack of affordable housing. ‘The
up-zoning incentives that underlie CePACs may be just the catalyst
needed to trigger robust transit-oriented development projects in
major US cities that have yet to be materialised,’ writes Kim.
Will Jason is associate director of communications at the Lincoln
Institute of Land Policy. This article is © 2018 Lincoln Institute of
Land Policy. From ‘How auctioning building rights can help fund
infrastructure and affordable housing’ by Will Jason. The layout of
the article has been changed from the original. bit.ly/WilsonLI2018
Related competencies include: Economic development,
Planning and development management, Spatial planning
policy and infrastructure
rics.org/journals 23

Bomb sites
When planning any development or construction, one important consideration is what
might be beneath the ground – and in the UK, this can still include unexploded ordnance

Phil Baptie

Two world wars and more than a century
of military land use have resulted in
unexploded ordnance (UXO) lying beneath
the surface of British cities, towns and
rural areas. From the bombs dropped by
the Luftwaffe to the grenades, mortars,
mines, projectiles and ammunition of our
own forces, this can pose a significant risk
to those wishing to carry out ground works
in certain areas of the UK.
While there is no formal obligation or
specific legislation requiring a UXO risk
assessment for construction projects in the
UK, the need is implicit in the Construction
(Design and Management) Regulations 2015.
The Health and Safety at Work etc Act 1974
includes information for those responsible
for intrusive works such as archaeology, site
investigation, drilling, piling or excavation,
stating that they have a duty of care to
their employees and should carry out a
comprehensive assessment of the potential
24 Journal May/June 2019

risks, and that mitigation measures are
implemented to deal with any hazards.
Thankfully, there have been no recorded
fatalities in the UK resulting from the
detonation of German high-explosive
bombs since the war. However, given the
many high-profile discoveries here this may
be due more to luck than good planning.
In mainland Europe by contrast, notably
in Germany and Austria, a number of
Second World War bombs have been
detonated during construction work that
have resulted in injuries and fatalities. It is
not only the cost in terms of potential risk
to life and limb that is a concern, though,
but also the commercial costs of having to
close a busy working site while you deal
with unexpected UXO.
In 2009, the Construction Industry
Research and Information Association
produced Unexploded ordnance (UXO):
A guide for the construction industry,

which outlines the recommended risk
management procedure (bit.ly/CIRIAUXO).
Crucially, it highlights the need for UXO
to be considered as early as possible in the
lifecycle of a project, and the importance
of a thorough assessment of risk early on.
This risk assessment is the first step
in the process. One of its primary goals
is to investigate the history of an area to
assess the likelihood of contamination from
UXO. In heavily bombed urban areas, or
those near potential bombing targets, this
may include looking at pre- and post-war
historical maps, bomb mapping, written
bomb incident records, bomb damage maps,
Luftwaffe reconnaissance photographs and
aerial imagery from the war.
For military sites there are different
considerations, such as the following.
••Which of the forces used it?
••How long was it used?
••Was explosive ordnance stored there?

Contamination

••What types of ordnance?
••Where are the likely hotspots?
Sites can vary from current and historic
firing ranges to military airfields, naval
bases, training areas, defensive lines and
army camps. Many of these features are
no longer visible and it is not always easy
to ascertain whether an area was bombed
without carrying out detailed research at
local and national archives. This is where
a UXO specialist can help – compiling and
analysing historical records and data sets,
and assessing factors such as the:
••likelihood of UXO contamination
••probability of the UXO remaining
••likelihood of encountering UXO
••consequences of initiation.
It is usually recommended that the
risk assessment is split into two stages, a
preliminary and a detailed study. For most
UK sites, the risk of encountering buried
UXO will be negligible and can be screened
out early with a preliminary report and no
need for further research or costly proactive
risk mitigation measures. Any competent
construction professional with access to
the relevant information can carry out a
preliminary study, which should generally
look at basics such as whether an area was
bombed, whether there were targets nearby,
whether bomb damage was sustained or
whether the area was used historically
by the military. If there is enough data to
discount the risk with confidence, it may
be that no further action is required.
If there are indicators of bombing in
the area, however, or if military land
use is evident, it is likely that a detailed
assessment would be required. This
assessment should always be carried out by
a qualified UXO specialist, and would make
use of a range of historical information
sources, including local and national archive
data to ensure thorough investigation of the
history of a site, the precise nature of any
recorded bombing, the extent of any bomb
damage, and the specifics of any military
use. Detailed assessments should also take
into consideration what has occurred on
site since the war, and the nature of the
intrusive works proposed.
If a viable risk from UXO is identified,
various technologies and methodologies are
available to mitigate that risk. These will
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Second World War-era projectiles such as this one are not that uncommon in the UK, and could have
serious consequences if they are unexpected – so planning is key

depend on the nature of the risk and the
type of work planned. For greenfield sites
such as parks, fields and open, undeveloped
land, for example, a non-intrusive UXO
survey followed by target investigation can
effectively locate shallow anomalies before
works begin.
If there is an assessed risk from deeply
buried bombs in an urban area, an intrusive
magnetometer survey can be carried out to
ensure pile and borehole locations are free
from unexploded bombs at depth. For open
excavations, a UXO specialist can monitor
the works and provide safety briefings.
A site-specific risk management plan is
recommended to document the steps taken
to manage UXO risk, and to prepare for
unexpected UXO. Anyone responsible for
health and safety on a site can do this,
with input from UXO professionals.
It is always better to mitigate the risk
of encountering UXO before intrusive
works so that any items can be dealt with
in a safe and controlled way. Unexpected
UXO can present the greatest problems,
as there can be a much higher risk of
initiation. However, even with a robust risk
assessment and extensive risk mitigation
measures, the risk of encountering UXO
can rarely be entirely negated. Any UXO
risk management plan should therefore

always include a list of actions to be taken
if a suspect item is discovered.
1. Report: mark and secure the area and
report to site management.
2. Confirm: the management or foreperson
should view the object to confirm it is not a
known item.
3. Inform: advise a specialist UXO
consultant or the police.
4. Cordon: until the police or specialist
arrives, impose and maintain a cordon.
5. Control: until the police arrive, maintain
the cordon and control the site.
Specialist UXO consultants can provide
a range of services from risk assessment to
training, on-site survey and clearance. They
will help and advise on best practice and
risk mitigation options, case studies, site
history and planned works. No matter the
size or location of a site or the complexity
of a project, help is available to manage any
UXO risk safely, practically and effectively.
Phil Baptie is head of research at 1st Line
Defence Ltd
phil.baptie@1stlinedefence.co.uk
Related competencies include:
Development appraisals, GIS
(geographical information systems),
Legal/regulatory compliance
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Rural legacy planning

Where
there’s a
will, there’s
a way
Getting legacy planning right is essential for the agricultural
community to ensure the continuity of family farming

Andrew Wilkinson

Recent court cases such as Sargeant v
Sargeant [2018] EWHC 8 (Ch) and James v
James [2018] EWHC 43 (Ch) have turned
the spotlight on legacy planning. With an
increase in the number of people having
second families, a reliance on inherited
wealth and an increase in the value of
estates all playing their part, getting the
process right is crucial.
Farming estates can throw up several
practical difficulties for succession
planning. Estates are often asset-rich and
cash-poor, and land may have the potential
for further redevelopment that could boost
its value. The lack of liquidity often means
that there is no readily available money
that can be used to settle possible claims,
though. Often, the main aim of estate
planning is to guarantee that the farming
26 Journal May/June 2019

business is preserved for future generations.
Yet striking a balance between preserving
the farm and making adequate provision
for family members can be difficult,
particularly when some are not involved in
the day-to-day farming business.
The best place to start is to prepare a
clear and unambiguous will. Instructing a
professional to draft a will is money well
spent, even for the most straightforward
estates, and ensures that the document
is properly written and executed. It also
allows the tax position to be given full
consideration. By the same token, getting
the will wrong can be a costly mistake.
Start thinking about legacy planning from
an early age. Bear in mind that wills don’t
just deal with the transfer of assets; for
example, they can also set out who would

be responsible for any children in the event
of a death. Once you do have a framework
for passing on assets and capital then it’s
easier to update it, and you should do this
at least every five years or after a significant
life event, such as the birth of a child or the
addition of a new business stream.
Will power
The starting point is to make a valid will,
making sure that the person making the
will has the mental capacity to do so, and
that no undue pressure has been put on
that person. There are some relatively
simple steps that can be taken to reduce the
prospect of such a challenge, and the easiest
one is to seek professional advice. A clear
record of the following can all be extremely
useful in seeing off a potential challenge:

••the instructions that were given
••the reasons for them
••confirmation the lawyer has seen the
person preparing the will, or testator, on
their own and given clear, impartial advice
••the person making the will has mental
capacity to do so; if there is any doubt,
organise a doctor’s assessment.
If no will is made, there are still clearly
defined inheritance rules, although these
are often not fit for purpose. Spouses and
civil partners receive the first £250,000
of the estate, with everything else divided
equally between the children and the
spouse. However, while the myth of the
common-law spouse persists, it remains
a myth. Cohabitees do not have automatic
rights, so they will not inherit anything
by default. A cohabitee can therefore be
faced with expensive court action to seek
provision from an estate.
The application of the intestacy rules
can often prove fairly crude, as they
simply cover the financial value of the
estate rather than individual assets. You
can therefore end up with split assets,
causing complications and often resulting
in those assets having to be sold. This can
be particularly difficult in the context of a
farming business, so serious thought must
be given to considering which beneficiaries
should inherit which asset, and to ensuring
that those wishes are set out in a valid will.
Sitting down with family members and
other beneficiaries to inform them how you
want the estate to be split can help avoid
misinterpretation and misunderstanding.
One option is to pool assets and divide
the overall value between beneficiaries
in percentage shares; this can, however,
result in assets having to be sold, if the
beneficiaries can’t agree.
In terms of succession planning, the
trend towards diversification into other
business activities has proved both positive
and negative. Other revenue streams and
discrete business interests can be used to
settle potential claims, but they can also
result in increasingly complex business
structures that can make estates even
harder to unravel in the event of a dispute.
An uncomplicated division of assets
between family members in a will is still
the most popular option for farmers,

If no will is made there are still
clearly defined inheritance rules,
although these are often not fit
for purpose
with an unsurprising preference for those
relatives still working in the business.
This can create tension in the future,
though, especially if there are other family
members who believe they should inherit
a share of the estate. Conditional gifts or
buy-out options can help to avoid this
situation. Under such arrangements, one of
the children may be given the farm on the
condition that they make certain payments
to the other siblings in lieu of their share.
Setting up a life interest trust can be
another option, if families are sure that
someone is keen to work on the farm
in the future. This gives the farm to
someone for their lifetime, and when they
pass away the farm is sold. Proceeds are
divided among the entire family, an option
that can keep the farm functioning as a
business. Crucially, this depends on people
being prepared to wait for their share –
inheritances can skip generations, which
may not suit every family.
Many farms are still run through
partnerships, with expenditure both
business and personal being run through
the business. This raises difficult issues
about whether or not assets belong to the
partnership. Land is often kept outside the
partnership, but this doesn’t always work.
If this is the intention, it is important to
formalise it by, for example, the landowners
and the partnership entering into a tenancy
agreement. The terms of that agreement
should then be followed, with any rent
being paid and the respective parties
fulfilling their obligations under the lease.
Ensure that the terms of the partnership
agreement make it clear what happens when
one of the partners passes away.
Being an executor involves managing and
distributing a person’s estate. Choosing

an executor, and indeed being one, is not
without challenges. Responsibilities include
calculating the assets, identifying any debts
that need to be paid and any inheritance
liabilities that might be due, before finally
paying out and distributing the estate to the
beneficiaries named in the will.
It is not uncommon to instruct a solicitor
to help administer an individual’s estate,
because, for example, inheritance tax
calculations can be complicated. It is good
practice to inform executors that they
have been chosen to administer the estate;
however, there is no legal obligation to
do so. It is also useful for an executor to
know where the will and other important
paperwork is kept.
Executors can be caught in the crossfire
of disputes about estates. They do have the
right to give the position up, a step known
as renouncing probate, and for this reason
you should consider naming alternative
executors when writing a will. If there is
no alternative executor or a nominated
executor passes up the opportunity to take
control of the estate, the responsibility
automatically falls to the beneficiaries.
There is no simple way of legacy planning
and, sadly, families often fall out over wills.
The key is communication – talking about
the future with your family and what will
happen on your death. This allows disputes
to be kept to a minimum and, in the case
of farming families, the long-term future of
the business can be guaranteed.
Andrew Wilkinson is a partner at Shakespeare
Martineau andrew.wilkinson@shma.co.uk
Further information: The full version of
this article appeared in the Agricultural
Law Association Bulletin, spring 2018.
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Assessment

Good
conduct
What do assessment candidates need to know about the
competency Ethics, Rules of Conduct and professionalism?

Susan Hanley

Ethics, Rules of Conduct and
professionalism is the only mandatory Level
3 competency for all RICS assessments,
including the APC, so it is imperative that
all candidates have a detailed understanding
of what is required. Ultimately, the aim is to
assess whether you are a safe pair of hands
and will foster trust in the profession.
Assessment method
Candidates have to complete the ethics
module in the portal of the Assessment
Resource Centre in the 12 months before
final assessment, and can record the time
spent doing so as part of their CPD.
The final assessment process itself starts
with the assessor reviewing the candidate’s
summary of experience. Before submitting
this, candidates should have ensured that
it complies with RICS documentation, and
that content is tested and approved by a
counsellor or supervisor. A guide to what
the summary of experience should contain
is given in Table 1.
What to expect at interview
At final assessment, ten minutes are set
aside towards the end of the interview
for demonstrating that you have fulfilled
the requirements of the competency. This
time is defined in the interview structure
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section of the APC Candidate guide as
the ‘Chairperson’s area of questioning
on professional and technical matters,
CPD, Rules of Conduct and mandatory
competencies’. In their questioning, the
chair may ask candidates to put themselves
in a hypothetical position and to consider
how they would react or respond to
different scenarios.
What you need to know
Candidates must know the RICS’ five ethical
standards, which are:
••act with integrity
••always provide a high standard of service
••act in a way that promotes trust in
the profession
••treat others with respect
••take responsibility.
Most candidates will soon identify
that they are, in the course of their role,
already complying with these, and will have
copious examples showing where they have
demonstrated as much.
While there is no way to predict what
questions candidates will be asked at final
assessment, they need to have detailed
Level 1 knowledge of the competency
description. Many candidates make the
mistake of memorising the ethical standards
alone, and this is not sufficient.

The examples of what candidates need
to know contained in the competency
descriptor are an excellent starting point for
revision and include:
••the structure of RICS
••RICS’ global and professional
ethical standards
••mandatory professional statements, for
example Conflicts of interest

Direction for
candidates
RICS ethics and professional
standards
rics.org/ethics
Conflicts of interest global
professional statement, 1st edition
rics.org/conflictsofinterest
International Ethics Standards
rics.org/ies
Information for APC candidates,
counsellors and assessors
rics.org/apcinfo

RICS guidance states: ‘All members
must maintain a relevant and current
understanding of our professional and
ethical standards during a rolling three-year
period.’ Divergence from this will generally
affect perception of RICS and potentially
your membership. Counsellors and
supervisors should also be up to date with
professional and ethical standards, ensuring
they undertake required ethics-based CPD.

Many candidates make the mistake
of memorising the ethical standards
alone, and this is not sufficient
••guidance notes
••RICS’ CPD policy
••RICS bodies such as Matrics or LionHeart
••the Rules of Conduct for members
••the Rules of Conduct for firms
••policy documents
••RICS bye-laws
••government legislation and regulation
••common law
••relevant case law.
The regulation pages on rics.org and the
detailed guidance listed in the box, left, will
help you gain an understanding of these.
Work placements
While on placements, candidates must take
the following due diligence measures.

••Ensure they are familiar with their
employer’s policies in relation to
professional indemnity insurance – who
does this cover, and at what level?
••Investigate their organisation’s
complaints-handling procedure.
••Look into their organisation’s policy on
gifts and hospitality, and how this relates to
RICS guidance and the Bribery Act 2010.
Summary
RICS ethical standards form a basis for
providing professional services. All RICS
candidates and members are required to
embrace and adopt the organisation’s ethical
standards, both as part of their professional
practice and in life outside work.

Table 1. What should your summary of experience contain?

Requirement

Example

Level

Indicate sources
of learned
knowledge

• ‘While undertaking the RICS ethics module, I learned…’
• ‘I reviewed the Ethics and the Regulation pages of the
RICS website and learned…’

1

Demonstrate
what you
know about
the module

• ‘I am aware of RICS’ five ethical standards and its Rules of
Conduct for members and firms…’
• ‘I am aware of the need for professional indemnity insurance...’
• ‘I am aware of the requirement for firms to have a
complaints-handling policy…’

1

Give evidence
of practical
application
with real-life,
project-specific
examples

• ‘I identified a conflict of interest when…’
• ‘I’m involved in running my local RICS Matrics, and promote
the benefit of this to others by…’
• ‘I read my employer’s policy on hospitality and checked this
against legislation and RICS guidance...’

2

Offer evidence
of giving
reasoned advice

• ‘I handled my client’s money in accordance with…’
• ‘On this project I dealt with a complaint…’
• ‘On this project I advised the client regarding a potential
conflict of interest…’

3

Susan Hanley FRICS is director of the APC
Academy and RICS regional training adviser in
Scotland susan.hanley@apc-academy.co.uk
Related competencies include: Ethics,
Rules of Conduct and professionalism

Top tips for
candidates
••Before submitting your summary
of experience for final assessment,
ensure you have checked it against
the RICS ethical documents.
••Memorising the ethical standards
alone is not sufficient; you need a
comprehensive knowledge of the
competency as a whole.
••Start reviewing ethics and
regulations as early as possible to
ensure you are acting appropriately,
and identify evidence of practical
application, at Level 2, and reasoned
advice, at Level 3.
••Take the ethics test as soon
as you can to get a feel for the
requirements. You can always retake
it nearer the time if need be. Be sure
not to leave it to the last minute – if
you do not pass, the system can
take 24 hours to reset.
••Remember that the way you
conduct yourself both inside and
outside work can have a bearing on
your RICS membership.
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Governance

Green
light
An overwhelming ‘yes’ from our membership means RICS can move
forward with its plans for the future of the profession, as the chair of the
Standards Transformation Project Implementation Advisory Group details
Justin Sullivan

In November 2018, Governing Council
asked the profession to vote for a
modernised, future-facing form of
governance fit for a 21st-century
professional body. The result was
announced at the AGM on 27 November.
Of those who voted, 86 per cent favoured
this modernising agenda. The proposals
for change have been ratified and sent
to Privy Council for formal approval.
This positive step will structure RICS to
continue building a global professional body
that is ready to equip the profession for
the challenges and opportunities ahead. It
will also enable RICS to meet the changing
expectations of stakeholders, clients and the
wider public.
The vote also allowed for the formation
of a joint board to create and regulate
standards, replacing the previously separate
regulation and standards boards. RICS
has been piloting the joint board for the
past year, and the interaction between
its professionals, regulators, staff and
laypeople has been fascinating to watch.
The standard-setters and regulators are all
passionate about their remit: differences are
debated and outcomes altered to ensure the
standards we create are fit for purpose.
30 Journal May/June 2019

Governing Council has also reconfirmed
its support for changes to the professional
group board structure. We will be working
with the active existing boards over the
next year as they move away from their
traditional single-discipline function to a
cross-disciplinary, collaborative structure,
focusing on market insight and standards
creation and enforcement.
We have already run several successful
leader forums – a key function of the
new structure that brings together clients,
fellow professionals from RICS, government
departments and other market influencers.
We aim to pilot a new digital community
this year as well to reflect the activities of

the standard-setters. This will be managed
through an app, enabling much more
interaction between the profession, RICS
and the market. The new model will also
enable better collaboration with the regional
structure of RICS.
Overall, the aim is simple: to encourage
active members of the profession to stay
involved, and for more of you to take part
in shaping our profession’s future. To keep
up to date with the changes to the structure
of RICS, visit rics.org/professionalgroups.
Justin Sullivan FRICS is chair of the Standards
Transformation Project Implementation
Advisory Group standards@rics.org

Modernised, future-facing governance
••A smaller, more diverse council
••Equipping the profession for the future
••Meeting the needs of clients, stakeholders and the public
••Changes to the professional group board structure
••A joint standards and regulation board
••Leader forums
••A new digital community

Take ownership
of your career
Diploma in Arbitration

Flexible distance learning providing you with
the essential skills required to represent parties
or discharge the role of arbitrator.
Delivered on a module-by-module basis so
you can work your way up to a full diploma
qualification in your own time.

Find out more:
t +44 (0)24 7686 8584 e drstraining@rics.org w rics.org/arbitration
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